S.D.A,, Bengal SUTRUNJEEB PAL, &C. v. H. DOSS BABOO, &cC. {1841] 7 Sel. Rep. &

RAJAH RUGHOONUNDUN SINGH, JUDDONU#DUN SINGH AND DOEREENUNDUN
SINGH, Appellants v. MUSST. NOORUT PAUREE AND 9THERS, Respond-
ents. (1841. January 19th.)

A claim to mesne profits of certain lands which had been adjudged to ¥he plaintifis
under a decree founded on an arbitration award, preferrad nearly.12 years after the date
of the decree} dismissed on the presumption that the arbjtra;i;ors had a,djﬁsted all
differences between the parties respecting the disputed lands.

HIS was an actipn instituted by the respbndegts on the 30th 8f May, 1829,
in the Zillah Court of Sarun, to recdver from %he appellants the sum of
4,950 rupess, as mesne profitg {with intere¥t) of certdin lands, concerning which
there>had previously been disputes between thw parties, which had been carried
into Court, and finally adjumsted by arbitration, by a distribution of the disputed
lands, under;which 550 beegahs were assigned to the re$pondents. Of this land
the plaintiffs now claim the mesne profits for the period of dispossession previods
to the grbitration,

* The defendants pleaded that the former suit respecting the land was decided
on the 1st Seplomber, 1817, and that neither in the arbitration award, nor in
the decree of Court founded upon it, was there any mention made of mesne
Qroﬁts, and that it was not now open tor the plaintiffs to bring an action for
them, after the expiration of nearly 12 years from the date of the decree. -

The Principal Sudder Amesn, Syud Sooja-cod-een Alee Khan, gave ?udg-
menton the 4th January, 1833, in favour of the plaintiffs. An appeal preferred
to the Zillah Judge by the defendants was struck off on default. A summary
appeal having been rejected by the Sudder Dewanny Adawlat, the defendants
appligd for, and obtained, permission to file a special appeal.

[4] Mr. DIok:—The arbitration award; which evidently settled all diffe-
rences hetween the parties raspecting the lands in dispube, contains no men-
tion of mesne ,profits; and the fact of the plaintiffs’ having urged no claim
to the profits for period of a nearly 12 years, would lead to the inference that
they themselves considered the arbitration as a tinal adjustment of their claims
against the defendants.

T would give judgment in favour of the defendants.

Mr. Lee Warner differed as to the right of the vlaintiffs.to the mesne pro-
fits, but being of apinion that the investigation to ascerbain the amount
recoeived was not complete, proposed to return the case for re-investigation ‘on
that point.

Mr. . C. Symth concurred with Mr. Dick, and prouounced final judgment
accordingly.

SUTRUNJEEB PAL AND OTHERS, Appellants v. HURREE D0SS BABOO AND
OTHERS, Respondents. (1841, January 21st.)

The defendants in an action having advanced a plea which, if correct, would have
barred the jurisdiction of the Court trying the suit, but which that Court neglected to
enquire into, t;heo Sudder Dewanny Adawlut returned the case as incomplete, for
investigation on that point.



7 Sel. Rep. 3 M. BHEO SUHYE DOSS ». M. 8. DEO DOSS8 [1841] S.D.A., Bengal

FPYHIS was an actlon instituted by the respondents in the Zillah Court of 24-

Pergunnghg, against the appellants, to recover a sum of 1,720 rupees, 7
annas, on accounf of a loan advanced to the appellants, on deposit of an opium
lot. Theydetendants pleaded t;bé,(:, as the transaction did not tvake place in the
24-Pergunnahs, the jurisdjction of that Cpurt was barred. The Principal Sudder
Ameen and Zillah Jrdge gave judgment in favor of the plaintiffs on the merits
of the case w'thout entering into the plea advanced by the defendants in regard
to the jurisdiction of the Couxt.

A special appeal was admitted by the Sudder Dewanny Adawlub.

Mr. D. C. Smyth:—The plaintaff says that she transaction oceurred with-
in the jurisdietion of the 24-Peigunnahs. Oa the other hand the defeudants
plead that it occurred within the town of Caleutta, There is strong presumption
that the statement of <the defendants is the correct ome. The delendants
woreover reside in the Hooghly distriet. It is therefors of importance that
evidence should be taken specia.ly as to the place where the debt was coutracted.
If it should appear that the transaction did not [5] take place within-the
24-Pergannahs, the Courts of that district have no jurisdiction. The case must
be returned for that purpose.

Order accordingly.

MdéHUNT SHEO SUHYE Doss, dAppellant v. MOHUNT SO00KH DEO Doss
Respondent. (1841, January ©5th.) .
Claim preferred by the respondent, to set aside an assignment executed by himself
of certain religiously endowed property of which he had the management, on the
alleged ground of faclure on the part of the aseignee to abide by the conditions of the
assignment, dismissed for want of proof of the alleged conditions.
HIS was an action instituted ‘by the respondent @n forma pauperis, in the

Zillah Court of Behar, against the appellant, to set aside a tumlecknameh,
or deed of agsigement, executed by the respondent, and to recover the property
forming the subject of assignment. The suit was laid at 20,000 rupees, the
alleged value of the property.

The plaint set forth that in consequence of sickness and inability to
attend to his affairs, the plaintiff, st the suggestion of the defendant, assigned to
him certain property (to wit, some buildings attached to a religious establish-
meat called Katra Rajah Khyalee Ram, trees of various kinds, a garden in
Sahibgunge, 25 beegahs of lands in a village called. Sumroorputtee, certain
villages held in farm and mortgage, and all his personal property consisting of
cash, jewels, bonds, deeds of various kinds, &c.) under a deed of assignment
dated 25th Novembe:, 1832, correspending wjth the 17th Aghun 1240 F. S.
The assignment was made under the assuranes that, in the event of the
plaintiff’s recovery, the property should still be considered as his and entirely at
his disposal, and with the verbal conditior that the defendant should pay to the
plaintiff annuglly the sum of 300 rupees, by monthly instalments of 25 rupees,
for hig support, and that he should maintain the necessary servants for the
entertainment of travellers, and provide for the repairs of the buildings of the
religious establishment to whieh the Jands apperbained.
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