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tho ex i s tence of t h e p a t t a h , or any, cogn izance of it on h i s p | , r t . T h e oase is 
s t r ic t ly s imi la r to t h a t of T e e t o o r ^ m - . H a l d a r versus L o k n a t h U a l d a r and 
ano the r , decided on t h e 14tt i i n s t a n t , in w h i c h it was held t h a t t h e plaintiff, 
whol ly deny ing all t he facts of t he case which he k n o w s will be sot up by a 
defendant , [ 4 4 ] 13 not required to lay his va lua t ion in reference to t hose facts, 
b u t on ly to t he f a i t s which he himself asse r t s to bo t h e t rue ones . And on the 
las t point , or tho s ix th issue, tho pr inc ipa l sudder ameen doss not s-ay t h a t the 
appe l lan t was not a pa r ty t o t h e se t t ing up of tho po t t ah , and t h a t mere ly his 
name was used by t ho o the r defendants : On t h e con t r a ry , i t is mani fes t t h a t 
t h e a p p e l l a n t was essent ia l ly a pr incipal defendant , hav ing t h r o u g h o u t r ep resen t 
ed himself to be tho rightful holder of a mookururee t e n u r e and in' possession, as 
such, a n d hav ing upon th i s ground resis ted t h e plaintiff 's c laim in th i s su i t , 
whe roby he has rendered himself a pa r ty jus t ly liable to t h e decree for was i l a t . 

Wo see, therefore , no g round for interfering wi th t h e decision of t h e 
pr inc ipa l sudde r a m e e n , and d i smiss t h e appeal with costs . 

The 22nd January, 1852. 

PHKSENT: J . R. COLVIN, ESQ., Judge, AND A . J . M . MILLS 
AND R . H . M Y T T O N , ESQS., Officiating Judges. 

N o . 151 OP 1849. 

Begu la r Appea l from t h e decision of Moulvee F u z l Rubbi , P r inc ipa l Sudde r 
Amoon of Zi l l ah E a s t B u r d w a n , dated 12th F e b r u a r y , 1849. 

MUSST. GYAMONI AND OTHERS (Defendants), Appellants v. 
BISHUMBHER BIDDYABIIOOSHON (Plaintiff), Respondent. 

[Suit for wasilat—Only persons in actual wrongful possession of property liable-2 

Appeal, connected with the preceding case, by other defendants, against the award 
of wis i la t and costs, as affectinR them. Caso remanded, tor the striking of a fresh issue 
and requisition of proof from both parties in regard to the person who had tho real 
interest in, and enjoyment of, tho property in dispute after dispossession of the plaintiff. 

Vakeel of Appellants—Moonshoe Amcor Aleo. 
Vakeels of Respondent—Baboo R a m a p o r s a u d Roy and Mr . J . G . Wal le r . 

C I J I T laid a t rupees 8 ,254-13-10, for t h e possession of ayma l ands s i tua ted in 
m o u z a C h a n u k and o the r s . 
T h i s appeal is connootod wi th t he precoding. The appe l l an t s objoct to t h e 

decision t h a t tfroy aro no t proper ly chargeable wi th wasi lat or cos ts . Thoir 
issues a r e , — 

Firstly.—Is it proved t h a t thoy ins t iga ted or aidod the i r co-defendant , Be-
peenbeharoe Ghose , in se t t ing u p a t i t le on an al legid mookuru ree p o t t a h ? 

Secondly. — Even if it be proved t h a t t hey did so ins t iga te or aid Bepeonbe-
ha ree Ghose , is such a c i r c u m s t a n c e a sufficient ground for holding t h e m liable 
to the plaintiff for was i la t , and for t he costs of th i s ac t ion ? 

[ 4 5 ] On t h e first point , the pleader for the appe l lan t s con tonds t h a t the 
five wi tnesses R o m a y o M a h a r a j and four o thers , on whose evidenco t h e princi
pal sudder a m e e n relios as proving the connect ion be tween these appel lants 
and B e p e e n b e b a r e e G h o s e , speak mere ly from hea r say . On the second point, 
was i l a t oan only be recovered by t h e person who is s h o w n to havo made the 
col lect ions. T h e Act I V proceedings d is t inc t ly upheld t he possession of 
B e p e e n b e h a r e e , t h e o t h e r pe t i t ioner , and said no th ing of the possession of the 
p resen t appe l l an t s . 
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T h e n , theqa was no dist inct call, in t h e sect ion 10 p roceeding, on t h e 
appe l l an t s to rebut the averment of tl\e:r Jiaving been in possess ion, a n d h a v i n g 
been the real part ies who made the collections. 

T h e pleader for the respondent , in reply, a rgues on t h e genera l c h a r a c t e r 
and probabil i t ies of the case a3 affecting t h e appe l l an t s . H e po in t s ou t t h a t 
t h e r e has been an a t t empt to injure and a n n o y the r e s p o n d e n t , plaintiff, first by 
p u t t i n g forward tho mookururee po t tah , and next by tho s epa ra t e su i t b r o u g h t 
by t h e appel lants three m o n t h s after t he in s t i t u t ion of t h i s sui t , on t he g round 
t h a t t he sale to the plaintiff had only been a condi t iona l one . I t is in evidence 
t h a t Bepeonbohareo Ghose is a nephew, t h r o u g h his wife, of one of the de fendan t s , 
a n d lived in his house. Would he have pu t forward a po t t ah from t h e plaintiff 
as an absolute purchaser so as to injure t he claim of t he appol lan ts , de fendan t s , 
t h a t he was only a condit ional purchaser , whi le h e was still living in t he house 
of one of the appellants, and on friendly t e r m s w i t h h im, un less his (Bepeen ' s ) 
s to ry of a pot tah had also been nu t forward in collusion wi th t h e appe l l an t s ? 
T h e n there are the facts of tho purchase of the s t a rap t paper on wh ich t h e 
mpokururee pot tah is wr i t ten , one year and ton m o n t h s before it could have 
been required for use, by Nee lkun t Singh, tho fa ther - in - law of a n o t h e r of t he 
appel lants , and tho furthor fact, wh ich is proved by the wi tnesses for t he pla int 
iff, and not disproved by a n y evidence for tho appe l lan t s , t h a t B e p e e n b e h a r e e 
was not a person w h o could have had funds for t he purpose of acqu i r ing a 
mookururee pot tah , and obta in ing possession of t he contes tod proper ty for h im
self by moims of such a po t t ah . 

In reply, the pleader for tho appe l lan t s r e m a r k s t h a t all tho roasons , on 
which the respondent sooks to hold t h e m responsible for t he wasi lat and cos ts , 
a r e merely of general conjocture and inference. T h e son of a wife's s is ter is not , 
as the respondent 's pleader would wish it to be supposed, a m e m b e r of t h e 
family of the appe l l an t s : - w h a t proof is the ro t h a t N e e l k u n t Singh, who 
purchased the s tamp on tho 11th August 1843, a t t he Bee rbhoom cour t , is tho 
Nee lkun t Singh whom tho appel lan ts , in the i r pet i t ion of Augus t 3rd , 1848, 
acknowledged to be father-in-law of one of t h e m , M u t h o o r M o h u n Ghose ?-»-
Possession, and appropriat ion of collections, are facts which could and should 
have boon established by diroct ovidouce. 

[ 4 6 ] J U D G M E N T . 

Tho court ' ' think t h a t in th i s case t h e faets as to t h e real pa r t i e s by w h o m 
t h o plaintiff was dispossessed, and with w h o m rested after his dispossession the 
subs tan t ia l enjoyment of and control over t he p roper ty in d ispute , r equ i re to 
be more fully and closely scrut inized. T h e roasons given by t h e pr inc ipa l 
sudde r ameen are, in our judgment , sufficient to es tab l i sh a pos/orful genera l 
g round of suspicion or presumpt ion t h a t the appe l l an t s were t h e par t ies hav ing 
s u c h real interest and enjoyment . Bu t t h e direct evidence on tho point has been 
imperfect ly taken. The case is now r e m a n d e d t h a t an issue m a y be s t r u c k 
af resh in respect to dispossession and subsequen t possession or cont ro l as afore
sa id , bo th part ies being allowed to tendor fur ther evidence on such issue ; and 
M r . E r sk ine , the gentleman resident as a n indigo p lan te r in t h e ne ighbourhood , 
w h o s e wr i t t en report or s t a t ement is referred to in t h e d e p u t y m a g i s t r a t e ' s 
p roceeding in the Act IV of 1840 case, da ted D e c e m b e r 2nd 1846, as well as 
a n y wi tnesses , whom after racoiving his evidence t h e c o u r o m a y deem likely 
t o give t r u s t w o r t h y information, boing s u m m o n e d and ques t ioned in i ts o w n 
pa r t . On th i s remand, evidence may be also t aken in order to s h o w w h e t h e r 
t h o N e e l k u n t S ingh who purchased the s t a m p t paper on w h i c h t h e m o o k u r u r e e 
p o t t a h is wr i t t en , a t the Beerbhoom court on 1 1 t h Augus t 1843 is, as is t aken 
for g r a n t e d u n d e r ar t ic le 6, head 4, of t he pr incipal sudde r ameen ' s decis ion, 
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t h e N e e l k u n t S ingh , f a the r - in - l aw of, t h e appel lan t Mu thoo r M o ^ u n Gho9e, who 
is a l luded to in t h e pe t i t ion of t h e appe l lan t s to tho pr inc ipa l sudder ameen ' s 
cour t of Augus t 3rd , 1848 . 

Tho decision of t ho pr incipal sudder ameen is annul led as regards t he 
appe l lan t s , a n d t h e case r e m a n d e d for fur ther invest igat ion as above in t imated . 

[ 4 7 ] The 22nd January, 1852. 

PRESENT: J . R . COLVIN, ESQR., Judge, AND A. J . M . MILLS, AMI 
R. H . MYTTON, ESCJKS., Officiating Judges. 

CASE N o . 173 OP 1849. 

E e g u l a r Appeal from t h e decision of Mr . J o h n F r e n c h , Addi t ional J u d g e 
of Z i l lah T i rhoot , da ted 20 th March 1849 . 

CHUNDERBENODE OOPADHIA AND OTHERS (Plaintiffs), Appellants v. 
ISHWUREE DUT OOPADHIA AND OTHERS (Defendants), Respondents. 

[Regulation X of 1793, section 5, clauses 2 and 3—Regulation VI o/ 1822, section 2—Su i t on 
behalf o] disabled or incompetent plaintiff—Must be instituted by next friend or gu-xrdian 
acting as such —Wards of court —Guardian whether can act for them without some official 
intimation or acknowledgment.'] 

A plaint, which is intended to be laid as for the bonefit of a party, professed to bo lrgai
ly inoompetent to manage his own affairs, must be preferred by iho plaintiff in tho 
express character of a guardiwi of such party, or ot a near friend acting as such. 

A point yet undermentioned, 'viz., whether a guardian, not appointed by the Court 
of Wards, has any authority to act without some official intimation or acknowledgment 
on ite part with reference to section 4, Regulation VI of 1S'22, waR discussed in this 
oase, but it was not necessary todeo ide i t . 

Vakeel of Appellants—Mr. J . G . Wal l e r . 
Vakeels of Respondents—Baboo R a m a p e r s a u d Eoy and Ni lmoney Banor jeo . 

C U I T fttid a t rupees 96 ,344-8-0-3 , being t he pr incipal a m o u n t of was i la t w i t h 
^ i n t e r e s t . 

T h i s is an appeal aga ins t t he decision of t he addi t iona l judge of zillah 
T i rhoo t , re jec t ing t h e c o m p e t e n c y of t he plaintiffs t o sue in those w o r d s : 

" B e t h a t as it m a y , it is firet requis i te to ascer ta in in th i s case w h o t h e r t h o 
plaintiffs hold a r ightful c la im to sue. Tho sui t is in s t i t u i ed u n d e r tho plea 
t h a t t he i r g rand- fa ther , w h o is still in existence, is in a s t a t e of lunacy ; t h a t 
po in t c a n n o t n o w be inqui red in to . Al though clauses 3 and 3, section 5, 
Regula t ion X of 1793 , and sect ion 2, Regula t ion V I of 1822, po in t ou t t h a t 
collectors are<to m a k e tho first r ep resen ta t ion of l unacy to t he Board of R e v e n u e , 
&c , t h a t is, w h e n luna t i c s hold a n en t i re es ta te , i n c a s e s of lunacy of s h a r e r s in 
a jo in t p r o p e r t y t h e y c a n n o t in tor iere . If t he heire of luna t i c s , w h o a re s h a r e r s 
in jo in t p rope r ty , m e a n to deal hones t ly , t hey should fairly represen t t ho caso 
of l u n a c y to t h e judge , no t as a m a t t e r of mere notif ication, to be t a k e n advan t 
age of a t some fu ture t ime, but a t t he s a m e t i m e p r a y for inves t iga t ipn in to the 
t r u t h of t h e m a t t e r , u n d e r t he Regula t ion above cited, and to be legally permi t 
ted to t ake t h e m a n a g e m e n t of t he proper ty , &c. All a s s u m p t i o n of manage
m e n t of t h e p rope r ty , even by hei rs , w i t h o u t t he a u t h o r i t y of t he G o v e r n m e n t 
-or t h e cour t , c a n n o t bu t be deemed il legal." 

T h e i s sues proposed b y t h e pa r t i e s a re : 

Issue on behalf of the Appefants. 

W h e t h e r the additional judge has assigned a legal and sufficient reason for 
ruling that the plaintiffs are not competent to sue ? 

art 




