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The 17th January, 1852.
PRESENT : J. R. COLVIN, Esq., Judge.

Casg No. 337 or 1851.

Regular Appeal from the decision of Hurochunder Ghose, Prineipal Sudder
Ameen of Zillah 24-Pergunnahs, dated 8th April 1851.

JUGGUNNAUTH PERSAUD MULLIK (Dlainiiff), Appellant v. PREONATH
MULLIK AND OTHERS (Defendants), espondents.

[I’roce-”lure—.—Reiection of plaint as deed of gift relied upen was not stamped— Oller
docuntentary evidence not considered— Remand.]

Case remanded, as the lower appellate court had rejected a plaint as inadmissible for
defect of stamp on a deed, without due consideration of all the grounds on which the
piaint might be held to be laid.

Vakeels of Appellant—DBaboo Ramapersaud Roy and Kishen Kishore (Ghose.
~ Vakeel of Respondents—None.

UIT Jaid at rupoes 98,147-10-4-1, for the possession of a share of proporty
assigned for the worship cof certain idols.

This ig a suit regarding tho right to a share in the ccntrol and possession
of certain properties, stated to have been assigned by Ram Shewuk Mullick by
two deeds of gift, dated 31st Bhadoon [28] 1223 13.14.,for the worship of different
idols, together with a rotation in the exercise of the religious rites connected
with the idols. It is also stated in the plaint that the obligations of the deeds of
gilt wore acknowledged by tho uncestors of the defendants ou a deed of partition,
dated 18th Cheyt 1224 B. 11, or one year seven months after the execution oi
the earlier deeds.

O.:ly one of tho decds of gift, and the deed of vartition, have heen filed in
the causc.

The *rinecipal sudder ameen has ruled that the deed ot gift which kas beenr
filed, having heen executed in 1516, whou a stamp wasg recessary ou such ap
instrument aceording to the provisions of scetion 9, Regulation [ of 1814,
the suiy rostivg on that deed must be dismissed under the precedents of this
court, in the case Rajondar Chatterjee versus Taramonee Debea, decided
Septenber 1TthY 16839, Reports, page 487, and other subsequent cases.

The appeal is on the ground that the deeds of gift were not regarded by the
plaiutiff as the necesgary foundalion of his suit, as is shown by the fact of copy
of only ono of them having been filed in tha court below, and that tho later deed
of pactition of 18th Cheyt 1224 I3 K., which is filed in original, ecntains all that
is requistro for the sunuort of the plaintiff’s elaim. Thbe vrincipal sudder ameen
has, however, omitted all notice of this latter deed.

Tho admissibility of the deed of partition in reference to the terms of the
plaint, as by itself a sufficient foundation of the suit, and the valinity of that
document with reference to the stamp which it bears, or other circumstances,
ought certainly to bave heen considered by the principal sudder ameen on an
issue of law struck between the p:rties, before he rejected the claim of the
plaintiff in consequence meroly of ons of the deeds of gift being uvstamped at
the data of suit.

The decision of the principal sudder ameen is therefore annalled, and the
suit remanded, in order that be may proceed as above intimated, and then after
any proper and pecessary investigation, pass a {resh decision, as may be called
for with reference to his determination on the issue of law stated in the preced-
ing paragraph.
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The 19th January, 1852.

PRESENT : J. R. CoLVviIN, Erq., Judge, AXD A.J. M. MILLs, EsQ.,
Officiating’ Judge.

PeriTion No. 432 oF 1851,
[Procedure— Dismissal of suit as time tarred— Reasons to be stated.]

Remand, upon application of special appeal, the lower appellate court having omitted
to-show how, under the averments 1n the plaint, the olaim to a particulac part of ths

properties suod for was barred by the }imitation which he beld to apply to the remaiuaer
«f the properties,

lN THE MATTER OF THE PETITION OF BHYRONATH ROY, filed in this court

on the 16th August 1851, praying for the admission of a special apreal frem
the decizion of J. II. Patton, judge of zillah [29] Ilast Burdwau, under date
the 13sh May 1851, reversing that of Moulvee Fuzul Rubbi Khan, tyincipal
sudder ameen of that district, under date 21st August 1850, in the case of
Bhyronath Roy, plaintiff versus Neelkunt and others, defendants.—

It is heroly certified, that the said application is granted on the follo&ing
grounds :-—

The particulars of this case are given at page 71 of the Decisions of the
judge of zillah 13:.st Burdwan for May 1851,

The suit was for possession, on ancestral right, of certain landed property,
a place of worship, &e. It was dismissed in the first instance by the lower
courts under the law of limitatidn, and in spocial aprpeal to this court, the case
was remauded for re-investigation with regard to some spoeial property which,
ag the plaintift alleged, he had beeu ejected {rom within a pariod of twelve years
prior to the institution of the suit.

The principal sudder ameen adjudged a share in the Bijour estates, and the
placo of worshin, to the plaintitf. The judpe reversed the decision, holding shat
the objections raised in bar to the hearing of the case were, under tho statute
of limitation, goneclusive. -

The application for the admission cf a special appeal is on two grounds :—

I'erst.-—That tho adimission of dispossession in 1241, was made by Surgo-
nata Roy, avd not by the petitioner, Bhyronath Roy. .

Secondly.—-That the judge has altozcther omittod fo notice that the dis-
possossion of the house appropriated to worship, with itg dalan, and the main
entrance of the enciosure of tne family dweiling house, took place, as alleged
in the plaing, in the month of Assin 1232, on the day of the Doorga-Poojah,
and not in 1249, the dato on which tbo gaueral plea of limitation was founded.

With regard 1o tho first point, we are of opinion that the judge, having
recorded his adoption of the statement made by the defendants, apyeliants,
in their objections of appeal, wviz., that Surgonath Rov’s actinn was
for dispossession in 1241, and the two brothers, viz., Surgonath Roy and
petitionar, having been by their own admissions in undivided possession of the
pattimony, and their interests being identical, the alleged ousting was committed
from that period, viz., 1241, and the petitioner, {reapondant in this appeal below,)
having placed on record no denial that he made such an admi-sion, thoughit
was distinetly alleged agaiost him in the reasons for appeal, it is not“open to
the court to question the accuracy of the judge's record to the effect that such
admissions had been made before him. If there should have been any error
as to the fuct of this admiseion in the court below, it could ouly bhe brought
forward on application to the judge for a review of his judgment.
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8 8 D.A.R. 80 IN RE BEER CHUNDER SHAH (1852] 8.D., Bengal

£30] With regard to the second point, wo find that the plaint sets forth
the dispossessiot in 1252, from particular propernes, as alleged in the prasent
application, and the judge has omitted to “show in his decision how limitation
applies to this part of the claim, which is not affected by the dispossassion
referred to in the suit brought by Surgonath Roy. On this subject, the pleader
for the petitioner has read a matorial passage from the rejoinder of the
appellants in the present ease, who were defendants in that action.

The case must be remanded 6n this one point, in order that the judge may
distinetly state whether, and upon what grounds, in his opinion, the claim of
tho plaintiff to this particular part of the proparty is barred by the law of limni-
tation. We therefore anmit the special ‘appoal aud annulling the judge’s
decition, remand the case for re-investigation with regard to the above point
only.

If the judge should hold that limitation does not apply to the place of
worsmp. &, its dalan, and tho main entrance of the family dwelling enclosurs,
he will proceed to decide on the general merits of the case as raspects that
proverty, -—the intimation of an opinion on tha merits in the present decision
having been irregular, ufter it had been held by the judge that limitation applied
to the suit.

The 19th January, 1859.

PRESENT : J. R. ConVIN, Bsq., Judye, AND A. J. M. M1LLS, BSQ., Officiating
Judge.

PrTitioN No. 483 OF 1851,
See f{oliowing case. [3 S.D.A.R. 31, infral.

N THE MATTER OF 1111 PETITION OF BEER CHUNDER SHAH, filed in this

courf on the 3rd Soptember 1851, praying for the admission of a special
appeal from the decision of the judge of 24 Pergunnahs, under date the 28th
Mav 1851, atlirming that of the prineipal sudder ameen of the said distriet.
under 'date 11th March 1831, in the cass ol Moonshee Rajindernarain Bose and
others, plaintiffs versus prtitioner, defendant --

It is hereby certifiad, shat the said application is granted on tho following
grounds ;- —

Yor the decision and tho grounds of admission in this case, see case
No. 482,

[3t] The 19th January, 1852.

PruseNT: J. R ConvIN, 195Q., Judge, AND A. J. M. M1 1.8,"i95Q.,
Q[/z('zalmg Judye.

PeriTiON NO. 482 oF 1851,
[ Procedure—~Suil based on hat chitia for adjusted balance—Chitta in admissible in evidence
— Suil to b2 dismissed—(ieneral examinntion of accounts not allowed.]

Remand. x3 above, as, when a suit is laid expressly on a hat-chitta, signed as for an
adju:ted balance, and the claim i= for the recovery nf the sum so adjusted, and not for
the oxamination and sertlement of acerunts gonsrally, the suit will not lie unless the
hat.chitta be duly stamped.

IN THE MATTER OF THE PETITION OF RUSICKANUND SHAH AND ANOTHER,

filed in this court on the 3rd Soptember 1851, praying for the admission
of a special appeal from the decision of Mr. H. T. Raikes, judge of 24 Pergun-
nahs, under date the 28th May 1851, affirming that of Hurochunder Ghose,
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principal sudder ameen of the said district, under date 11th March 1851, in the
case of Moonshee Rajindernarain and, others, plaintiffs, verfus petitioners,
defendants.

It is heraby certified, that the said application is granted on the.following
grounds :—

The patticulars of this decision will be found at page 83 of the May
Decisions for the zillah of the 24 Pergunnahs. .

The plaintitls alleged, that on an adjustmrent of account, the defendants
signed a hat-chitta for the balancs, on a soparate page of his khata, with iuterest
to be computed on it from that date at-t per cent.

Tt is urged in special appeal that the hat-chitba, which is tho oxvress
foundation of the suit, should, under head I, schedule A, Reguiation X ‘of
1829, which states that ' any minute or memorandum of agreement, whather
the same be only evideice of a contract, or obligatory on the varty,” be stamped
like bons of the same amount.—See Decision of this court, dated 183:th August
1851, Mr. James Irskine versus Gunganurain Roy, page 505, of whith the
following is the marginal note :—

“"\Whether a suit is laid essentinlly on aun account, and such aceount hus
not beeun duly stamp-d at the tiine of bringing the suit, the plaint must be
dismissed,— the dismissal, however, beiug understood as earrying ounly the
consequences of a nonsuit.”

Wo find that the judpe considered that tha hat-chitta need not to be
stamped boeauso it is merelv a memorandum of the amount duo after striking a
balance, and the mere circumstances of thab acecunt boing writlen on a separ-
ate sheet in the khata, and signed by the defendants, does not bring it within
the stamp law.”

We are of opinion, however, that the objoctions abova stated by the petitioner,
foundeu on the stamp laws, and 01 a precodent of the full liench of this court,
which is oxactly in point, ars valil. Tho suic is plainly laid on the hat-chitta,
and not only as ovidence of contract, but alio as in itsell an acknowledgiment
obligatora on the party. The terms inthe plaint are that the account was
closed, and that the defendants signed the moblughbun -, [32] or the adjusted
balance. Tue suit i3 for the recovery of tho sum so adjusted, avd not for the
examination and settlement of acconuts generally.

We therefore admit the special appeal, and annulling the judge’s decision,
remand the case in order that tiemay pass a fresh judgment with reference to
thg ovservations above recorded and the procedent of this court bafore quoted.

The 20th January, 1859.

PrRESeNT : J. R. CoLVIN, TisQ., Judge, AND A. J. M. MILLS, 15-0.,
Ofiiciating Judge. '

PETITION No. 507 oF 1851,
[Appeal by one of several defendants—Appellate court cannst modify decree so as (o affect
parties not appealing.]

Remand as above, tbe lower appellate court having reversed a decision as regards &

party who Lad not appealed fromn it,
IN THE MATTER OF THE PETITION OF RAMGUNGA KYBURT, filed in, this
court on the 10th September 1851, praying for the admission of a special
appeal from the decision of Pundit Nurohuri Siromoni, princinal sudder ameen
of zillah Mymensing, under date the 20th June 1851, reversing that of Syud
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Mahomed Hossein, moonsiff of Bazutpore, under date 6th Decembar 1850, in the
caso of Ramguhiga Kyburt, plaintiff, versus Manik Dass Kyburt and others,
defendants.

It is hereby certified that the said application is granted on the iollowing
grounds :—

The plaiotiff sued the defendants, five in number, for the recovery of
rupees 31-10-1, due on a bond,

The moounsiff decreed the claiin against two of the defendants, viz., Manik
and Siromoni, who horrowed the money and executed the bond. On an appual
from Manik Dass only, the principal sudder ameen reversed the entire decision.

The prineipal sudder ameen shouid, on the principle recently sattled by
thd decision of this court at large, have confived his decree to the party who
appealed bofore him, as he couid not touch that part of it which affected the
party who aid not appecal.  We therefore admit the special appeal, and rovers-
ing the decision of the principal sudder ameen, vemand the case, in order that
e may pass a fresh decision so as to allow the decrse of the court of first
instavce to stand agaivst the party not appeulivg.

[88] The 20th January, 1852.
Presunt @ J. R CoLviy, 1usQ., Judge, AND A. J. M. MILLs, 1isq.,
Officiating Judge.

PrrITioN No. 510 oF 1851,
[Suit for rent  No question of joinder of parties—Appeal—App.ellate judgment lo be confined
s0 as ta affec’ only party aprenling.]

Remand as above, the lower appellato court having nen-suited a case for defect of
parties on greunds which wern not applicable to the suit as one for the rentonly. The
lower court alsd> had erroncously given the benefit of the order of norsvit to all the
aefendants, though the case was before it on tke appeal of only one defendant,

lN THY MATTER OF THE PETITION OF TRAM KUNHYE ROy, filed in this courh

dn the 10th Septembor 1851, praying for the admission of a special appeal
from the decision of Syud Abbas Alee Khan, priveipal sudder ameocn of zilla
Dacea, under date the 26th July 1851, reversing that of Moulvee Imdad Ales,
moonsiff of Liohagacha, undor date 281h June. 1820, in the case of Ram Runhve
Rov, plaintiff wersns Musst., Gunga and others, defensants.

Iv is hereby certified, that the said 2pplicaticn is granted on the following
grounids: -

The waintiff sued the defendants, three in rumber. for arrears of rent,
amounting to rupees 86-11-9.  The moonsiff decrced the eiaim, holding the
defendanta jointly answerable for the awournt,

The prineipal sudder wmern reversed the entire deeision on the appeal of
ono of the defendants, vi:., Musst. Gunga, and nonsuited tho case.

Tno pleas of the delendani, Musst. Gunga, who alone anpeared in the
monnsift's court, wero, first!y, that the defendants held only a certain part of
the properoy, rent of which was sued for by the plaintitf ; secondly, that rent
up to 1245 13.13., had been paid to the former farmer, Bhoobun Chunder Banerjea,
and aiter that had been tendered to the plaintiff, who would not receive it;
thirdly, that the suit was bad for defect of partier, the former farmer above
aliuded to, and the parties who sold their tenpure to the defendants, not having
been made defendants.

The principal sudder ameen ponsuited the case, cn the grounds that the
zomindar from whem the plaintiff got his title, the former farmer, and the
proprietor of an intermediate howala, whom the plaintiff represented to have
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been set aside for non-payment of his howala jumma, ought all to have been
been made defendants.

The application is on the grounds that the case is one for rent simply, which
ought to be decided on its own merits between the only proper parties to such
suit, that is, the plaintiff and the defendants, his alleged ryots. The defendant
who appeared raised no plea that she held her tenure from any other talookdar,
80 a8 to raise an issue of conflicting proprietary right as to the superior talook.
It is contended that it is for the ylaintiff, petibionor, to establish his right by
proof against dofendant. If he succeeds, he is entitled to his decreo: if he fails,
he must submit to the rejection of *his claim ; but there is no necessity for
other partiss being [34] brought into the suit. For instance, if the plaintiff
should fail to prove that Bhoobun Mohun Banerjea, the former farmer, *had
resigned his lease. ho would have no cluim against the defendants during the
period of that lease. The question was outirely hetween him and the defend-
ants, and there wus no claim brought ugsinst the farmer. Indeed, the plaintift
has had the farmer examined as a wituess in the suit.

We cousider the reasons above stated to be valid and applicable, and the
order of tho principal sudder amecen for a nonsuit to be clearly erroneous. "We
therefore adinit the =pecial apueal, and annulling the decision of the prinecipal
sudder amecn, remand the case for inquiry into its merits. Thoe principal
sudder areau, however, can affect by his decision only the one party, viz.,
Musst. (zunga, who has appealed, it having been recently settlod by tho preced-
ents of thig court that a decres canvot he touched as rogards arties not appeal-
ing from it.

The 20th Jannary, 1852,
J. )

PreEsunt: J. R. ConLviN, 1isqQ., Judge, aND A,
Judge.

PETITION NO. 518 oF 1851.

M. Mins, Esq., Oflictating

[Landlerd and tenant— Suil for rent—Rights and liabilities of vlaintrff and defendant alone to
be cons derved—Stranger thind arty’s right not (o be decided therein.]
Remand as above, as ina snit ugainst a tenant merely fer balances of rent, it is

improper 1o decide as to the right of & third party intervening tu the suit, and clainiong
the lanas, on which rent was sued for, as his property.

IN THE MATTER OF THE PETITION OF NUDDEARCHAND [3ISwas, tiled in
this court on the 12th September 1851, wraying for the admission of a

special anpeal from the decision of Mr. C. Garsting, judge of West Burdwan, under
date the 106h June 1851, atlirming that of Syud Moorcol IHossein, moonsitf of
Bishuvpote, under date 10th September 1830, in the case of Pravkishen Mitter,
plaintiff, versus Shetkh Saduk, defendant.

It is hereby cortified that the said application is granted on the followiug
grounuds :

For particulars of this case, see rago 461 of the June Decisiors for zillah
West Burdwan.

The plaintiff sued the defendants for balanee of rent; the petitioner
intervened, claiming the lands, on which rent was sued for, as his property.

The moonsiff decreed the claim against the defendant, but went beyond
the merits of the case for rent, and rejocted, on investigation, the claim,of right
put forward by the petitiorer. The judge, on appeal from ths petitioner,
followed the same course, ard upheld the orders rassed by the moonsiff, reject-
ing the claim of right on the part of the petitioner.

a7



8 8.D.A.R. 38 IN RE NUBOKISHORE BISWAS [1852] 8.D., Bengal

[35] We are of opinion that the judge ought to have amended the decree
of the moonsiff by directing it to stand a3 & dacres for rent only agiinst the
ryots sued, but cancelling that part of it which affected the petitioner’s right as
extra tho sdit. We admit the special appenl, and reversing the decision of the
judge, remand the case to him that he may pass a fresh decision in conformity
with the ahove romarks.

The 20th Janum'z/. 1852.

Present: J. R, CoLviIN, I3sq., Judge, AND A, J. M, MIiLLs, Esq., Officialing
‘ Judge,

Prririon No. 519 oy 1851.
See preceding case. [8 S.D.A.R. 34, supra.]

IN THE MATTER OF THE PLTITION OF NUBOKISHORE Biswas, filed in this
- court on the 13th September 1851, praving for the admission of a speeial
appeal from the decision of Mr. O. Garstin, judge of West Burdwan, under date
tho 10th June 1831, aflirming that of Syud Moorool 1lossein, moonsiff of
Bisbunpore, under date the 10th September 1850, in the case of I’runkishen
Mitter, plaintiff versus Bunnee I3obes, widow of Koochil Mundul, and others,
defeudants.
Tho order recorded on the proceding petition No. 518 is also applicable to
this cise.

T'he 20th January, 1852.

PrEsgNr: J. R Convin, Figy., Judye anD A, J. M. MILus, [3sq., Officiating
Judye.

PrritioN No. 521 oF 1851,

[ Procedure—Judgment on misapprehension cf plaint allegaticns—Remand.]

Remand as above, the lower appellate eourt having misaporchended the object of the
plaint, and, ig cousequence, not having given a judgment against a defendant who had
cenfessed bis liability to the claim therein prefcrred for arrears of rent.

IN THK MATTER OF THE PETITION OF NUBKISAEN BANERJEAS, filed in this

court on the 13th Sentember 1851, praving for the admission of a special
appeal from the decision of Mr. H. T. Raikes, judge of 24 Pergunuahs, under
date the 12th June 1831, roversing that of Jugunnathpursaud Banerjea,
moonsiff of Bishunpore, under date 24+h January 1850, in the case of petitioner,
plaintiff, versus Bholanath Muudul, defondant.

It is hereby certitied, that the suid application is granted on the following
grounds:

For the particulars of this casy, see the Zillah Decisions, 24 Pergunnahs, of
June 12th, 1831, pages 33 to 93, and the order of this court of January 13th,
1851. pages 23, 24.

[361 The judge has held that the action is not for arrears of rent only, but,
to recover the value of certain identical crops and to contest, uuder section 3,
Act X cf 1846, the decision of the revenue court regarding the ownership of
those crops.

On reference, however, to the plaint, we find that the prayer is distinctly
$o obtain a decree for arrears of rent against Bholanath (who confessed the
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justice of the claim), the revenue.court’s decision bei.g seteaside, or, as the
words would bave been more prepesly used, that decision notwithstanding.—
See ohgervations by a judge of this court at page 478, Sudder Dewanpy Adawlut
Decisions for 1850. The judge in the =zillah, indeed, in his orlﬂmal decres on
the case, (see page 100, Zillah Decisions of July 5th 1850;, states that the
plaintiff now sues to set aside that decision, (of the revenue court), and to procure
a decree for the arrears of rent, and such a decree could ouly be against Bholanath,
the plaintiff’s alleged tenant,

The special appeal application is on the ground that the elaim, being clearly
for arrears of rent, and not for value of particular crops, as supposed by the
judge, is good against Bholanath, who admits that he was the plaintiff’s temant
under a pottah irom him, aud that the rent was due to him.

This ground is distinctly established by the record, and a judgment should
pass against Bholanath on his owu confession. If, in filing such a confession,
be has coliudeii with the plaintiffs, in ordor to injure other parties, she will
justly bexr the penalty of his own act. Tho decrse for the arrears of rent
against hin will in no way touch the rizhts of other parties.

Wa therafore admit the special appeal, and roversing the decision of the
judre, remand the casae {or a fresh decision as respects the defondant Bholanath
with referenco to the above remarks.

The 20th January, 1859.

PrEsSENT : J.R, ConvIx, 138q., Judge axD AJ. M. Miuns, Lisq.,
()f/wmum) Judge.

Perition No. 522 oF 1871,
See preceding case. [8 S. D. A. R. 35, supra.]

N THE MATTER OF THE PETITION OF NUBKISHEN BANERJEA, tiled in this
court, on the 13th Septombor 1851, praving for the admission of a speecial
appeal from the decision of the judge of 24 Pergunnahs, under dato the 12th
June 1851, reversing that of the wmoonsiff of Bishunpors, under date 24th
January 1350, in the case of petitioner, plaintiff, versus Taramonv Bewah and
othors, defendants.
It is herchy certified, that the said application is granted on the following
grounds :—

[37) VFor the decision and grounds of admission in this case, soe case
No. 521.

The 20th Jannary, 18592.

PrEseNt: J. R. ConviN, 1isq., Judge AND A, J. M, MiLnLs, Es4., Oficiating
Judge.

PETITION No. 525 oF 1851,

[Procedure— Material pleas in suit not considered—Julgment defective—Remand.-)
Remand as above, the lower appellato court having omitted to motice and dispose of
two material pleas in the suit.
N THE MATTER OF THE PETITION OF SHEO SINGH, SHIJEEWA TALL, filed
in this eourt on the 15th September 1851, praying for the admission of &
gpecial appeal from the decision of Mr. R.J. Loughnan, judge of city Patos,
under date the 12th June 1851, affirming that of Roy Shunker Lall, prineipal
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sudder ameen of that distriet, under date 25th January 1851, in the case of
Sheikh Tulluttup Hossein, plaintiff, versue the petitioners, defendants.

It is hereby certified, that the said application is granted on the following
grounds :—

This suit was brought for the recovery of malikana allowance, on a 2 annas,
8 dams share of Mouza Kodawa, from 1246 to 1254 Fuslee.

Tne claim was decreed by the prineipal sudder ameen, and the judgment
was upheld by the judge, upon the grounds detsiled at length at pages 52 to 56
of the zillah Patna Docisions for the month of June 1851.

Two grounds stated in the application for spocial appeal seem to us valid :-—

First.—The judge records (see page 51) that the appellants represented
themsclves Lo Liave frequently offered to pay to the plaintiff malikana calculated
on the Government jumma, which he would not receive, (the appellants,
indoed, having pstitioned the collector, as appears from the answer to the
suib, to recoive that amount of malikana on account of the plaintiti’s refusal to
take it) ; and that the appellants pleaded in appeal that they ware not, therofore,
liable to the paymont oi interest, —a plei, which, supposing the tender by them
to bo proved, appears to be good in so far as regards intersst on tho malikana
calculated on the (overnment jumma.

Second. —'That the judge records that tho appellants raised a question of
ponsuit in consequence of the pliintiff nos having speeified the share of tho
malikana alleged to ba due to other partics, which involves the point of tho co-
sharara of the plaintiff not having been mn,do in any manner parties to the
suit,~—so that the dofendants, appellants, migh$ be protected from othor actions
hy its being duly [38] and complatoly settled, in this case, what is the share of
the common maiikana to which the tlaintiff is separately ontitled.

It ix contendeid for tho pet:tioners that tho judge’s investigation is delactive,
ag it takes no notics of these two muaterial pleas.  Woe find the objection to be
valid, and therefore admit the special appeal, and annulling the decision of the
principal suider a.m(,on romand the caso that he way pass a fresh docision,
dispasing of the above Lwo points with reference to the foregoing oh-ervations.

The 21st Januwary, 1852

Presunyg: J. R, Convin, 1sq., Judge AND AT M, MILLS, B¥Q.,
AND RUL AIveroN, 19sq., Oficiating Judyes.

Case No. 236 01 1849.
Regular Appeal from a decision passced by Mr. C. Mackay, Priacipal Sudder
Ameen ol Zillah Jessore, dated 20th May, 1849,

Bapoo RaM Rurruy Roy anp oTHERS (DPlaintifis), Appellants v.
PrRrral CHUNXDER SINGH AND OTHERS (Dt/z'ndants), Respondents.
[Suit for possession of land—Claim not proved—Sual dismissed.]

Appfml of an appellant, plaintift, for some bheel land, lying contiguous to, and ciaimed
as having besu cultivated aud enjoyed as an appurtenance of his putnee talook, dismiss-
¢}, ns he could show no satisfaciory proo! that he had so cultivated and used tbe
particular land claimed.

V.. keels of Appellants —Baboo Ramapersaud Roy and Mr. J. G. Waller.

Vakeels of Respondents—7Pertab Chunder and Ishwur Chunder—Taruk
Chundcr Itoy.

Vakeels of Respondents—DBanikanth Roy and others—XKishen Kishore
(ihose. Bunseo Buddun Mitter and.Mr. Ii. Colebrooke.
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