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The 11th January, 1852 . 

P R E S E N T : J . R. C O L V I N , E S Q . , Judge. 

C A S E N O . 337 O P 1 8 5 1 . 

R e g u l a r Appeal from tho decision of H u r o c h u n d e r G h o s e , P r inc ipa l Sudde r 
A m e e n of Zil lah 2 4 - B e r g u n n a h s , da t ed 8 t h April 1 8 5 1 . 

J U G G U N N A U T I I P E R S A L ' D M U L L I K (Plaintiff), Appellant v. P R K O N A T H 

M C L L I K A N D O T H E R S (Defendants), Respondents. 

[Procedure—Rejection of plaint as deed of qift relied upon was not stamped—Other 
documentary evidence not considered—Remand.] 

Case remanded, as the lower appellate court had rejected a plaint as inadmissible) for 
defect of stamp on a deed, without due consideration of all the grounds on whioh tho 
plaint might bo held to be laid. 

Vakeels of Appellant—Baboo E a m a p e r s a u d B o y a n d K i s h e n Kishore Ghoso . 
-. Vakeel of Respondents—Nono. 

C U I T laid a t rupoos 98 ,147-10-4-1 , for t b e possess ion of a s h a r e of p ropor ty 
assigned for tho worsh ip rf cer ta in idols. 
This is a suit regarding tho right to a sha re in t h e cont ro l and possess ion 

of certain properties, s ta ted to have been assigned by E a r n Showuk Mull ick by 
t w o deeds of gift, da ted 31 at Bhadoon [ 2 8 ] 1223 B.K.,for t he w o r s h i p of different 
idols, together with a ro ta t ion in t he exercise of t he religious ri tos connec ted 
w i t h the idols. Tt is also s ta ted in tho pla in t t h a t t he obl iga t ions of the deeds of 
gift were acknowledged by tho ances to rs of tho de fendan t s on a deed of pa r t i t ion , 
da t ed 18th Gheyt 122-1 Β . E . , or ono year sovon m o n t h s afior t h o oxecut ion of 
t h o earlier deeds. 

O.iiy one of tho doeds of gift, and the deed of ua r t i t ion , havo been filed in 
the cause. 

Tho ' rincipal sudder ameen h a s rulod t h a t tho deed oi gift which h a s been 
filed, having Ween executed in 181(5, whou a s t a m p w a s r o e e s s a r y ou such an 
i n s t r u m e n t according to tho provisions cf section 9, Regu la t ion I of 1814, 
t h o suit rusting on tha t deed m u s t bo dismissod u n d e r tho precedents of th i s 
cou r t , in the caso Rajondar Cha t te r j ee versus T a r a m o n e e Dehoa, decided 
S e p t e m b e r 17th; 1850, Repor ts , page 487, and o t h e r s u b s e q u e n t cases . 

T h e appeal is on tho ground t h a t the deeds of gift were no t regarded by t h e 
plaintiff as the necossary foundat ion of his sui t , us is s h o w n by the fact of copy 
of only one of them 'having been filed in t he cour t below, and t h a t tho later doed 
of par t i t ion of 18tli Cheyt 1224 Β Ε . , wh ich is filed in or iginal , con t a in s all t h a t 
is requis i te for r.iie support, of the plaintiff 's c la im. T h e pr incipal suddor a m e e n 
h a s , however , omitted all notice of th i s l a t t e r deed. 

T h o admissibili ty of the doed of par t i t ion in reference to tho t e r m s of tho 
p l a i n t , as by itself a sufficient foundat ion of t h e sui t , a n d t h o val idi ty of t h a t 
d o c u m e n t with reference to tho s tnmp which it boars , or o the r c i r c u m s t a n c e s , 
o u g h t ce i ta in ly to have been considered by t h e pr inc ipa l sudder a m e e n on a n 
i ssuo of law s t ruck between tho par l ies , before h e rejected t h e c la im of t h o 
plaint iff in const quenco merely of one of t h o deeds of gift being u p s t a m p e d a t 
t h o da ta of suit . 

Tho decision of the principal sudder a m e e n is therefore annul led , and t h e 
s u i t r e m a n d e d , iu order t h a t bo may proceed a s above in t imatod , a n d then after 
a n y p rope r and necessary investigation, pass a fresh decision, as m a y be culled 
for w a l l referenco to his determinat ion on the i ssue of l aw s ta ted in t he preced
i n g p a r a g r a p h . 
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The 19th January, 1852. 

P B E S E M : J . R . C O L V I N , E > Q . , Judge, A N D A. J . M. M I L L S , E S Q . , 

Officiating' Judge. 

P E T I T I O N N O . 432 O F 1 8 5 1 . 

[Procedure—Dismissal of suit as time barred—Reasons to be stated.] 

Remand, upon application of special appeal, the lower appellate court having omitted 
to show h o w , under the avcrmentu in the plaint, the olaiui to a particular part o f the 
properties sued for was barred by tho limitation which he held to apply to the reraainuor 
i f the properties. 

I N THE M A T T E R O F T H E P E T I T I O N O F FillYRONATH R o v , filed in th i s cour t 
on t h e 16 th Augus t 1851 , pray ing for the admiss ion of a special appea l from 

t h e decis ion of J . I I . P a t t o n , judge of zil lah [ 2 9 ] E a s t B u r d w a n , u n d e r da te 
t h e 13ch M a y 1 8 5 1 , revers ing t h a t of Moulvce lu izul Rubbi K h a n , r / i nc ipa l 
sudde r ameen of t t i a t d is t r ic t , unde r da t e 21s t August 1850, in t h e case of 
B 'hy rona th Roy , plaintiff versus N e e l k u n t and o the r s , d e f e n d a n t s . — 

I t is horohy certified, t h a t t he said appl icat ion is g ran ted on t h o following 
g r o u n d s :— 

T h e p a r t i c u l a r s of t h i s case a re given a t page 71 of tho Decis ions of t he 
judge of zil lah E a s t Burdvvan for May 1851. 

T h e sui t was for possess ion, on ances t r a l r ight , of cer ta in lanripd p r o p e r t y , 
a plane of w o r s h i p , <fce. I t - w a s dismissed in t he first i n s t ance by tho lower 
cour t s u n d e r t he law of l imi ta t ion , and in spoeial appeal to th i s cour t , t h o case 
was r e m a n d e d for re - inves t iga t ion wi th regard to some spoeial p roper ty which , 
a s tho plaintiff alleged, he had been ejected from within a period of twelve y ea r s 
pr ior to t h e i n s t i t u t i on of t he su i t . 

T h e pr inc ipa l sudde r a m e e n adjudged a sha re in t he Bi jour e s t a t e s , and t h e 
placo of worsh ip , to t h e plaintiff. T h e judge reversed tho decision, holding t h a t 
t h e object ions raised in bar to tho hear ing of t he case wero, unde r t h e s t a t u t e 
of l imi ta t ion , conc lus ive . 

T h e app l ica t ion for t h e admiss ion of a specis l appeal is on t w o g rounds :— 
Fust.—That t ho admiss ion of dispossession in 1211, w a s m a d e by Surgo

n a t h Hoy, a n d no t by t h e pe t i t ioner , .Bhyronath Roy. 
Secondly.—-That t h e judge has a l toge ther ouiit tod to not ice t h a t t h e dis

possess ion of iho house appropr ia ted to worsh ip , with i ts da lan , and the main 
e n t r a n c e of the enc losure of tno family dwell ing house , took place, as alleged 
iu the pla int , in t h e m o n t h of Assm 1252, on tho day of tho Doorga-Poojah , 
and no t in f242 , the da to on which tho genera l plea of l imi ta t ion was founded. 

W i t h regard to r.ho first point , we aro of opinion t h a t t he judge, having 
recorded his adopt ion of tho s t a t e m e n t made by the de fendan t s , appel lants , 
in t h e i r objec t ions of appeal , viz.. t h a t Su rgona th Roy ' s ac t ion was 
for d ispossess ion in 1 2 4 1 , and t h e t w o b ro the r s , viz., Su rgona th Roy and 
pe t i t ioner , hav ing been by the i r own admiss ions iu uudivided possession of the 
p a t r i m o n y , and t he i r i n t e re s t s being ident ical , the alleged ous t ing w a s commit ted 
from t h a t period, viz., 1 2 1 1 . and the pet i t ioner , ( respondent in th i s appeal below,) 
hav ing placed on record no denia l t h a t he m a d e such an admiss ion , though it 
w a s d i s t inc t ly alleged aga ius t h im in t he reasons for appeal , it is not 'open to 
t h e c o u r t to ques t i on t h e accuracy of t b e judge 's record to t h e effoct t ha t such 
a d m i s s i o n s had been m a d e before h im. If t he re should have been any error 
a s to t b e fact of t h i s admiss ion in t h e cour t below, it could only he brought 
fo rward on app l i ca t ion to t h e judge for a review of his judgment . 
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[ 3 0 ] W i t h regard to the second point , wo find t h a t t h e p la in t s e t s forth 
t h e dispossession in 1252, from par t i cu la r proper t ies , as alleged in t h e p re sen t 
appl ica t ion , and the judge has omi t ted t o ' s h o w in his decision how l imi t a t i on 
a p p h e s to th is par t of t he claim, which is no t affected by t h e d ispossess ion 
referred to in the sui t brought by S u r g o n a t h R o y . O n th i s subject , t h e p leader 
for t h e pet i t ioner has read a ma to t i a l passage from t h e rejoinder of t b e 
a p p e l l a n t s in the present case, who were de fendan t s in t h a t ac t ion . 

T h e case mus t be remanded on th is ono point , in order t h a t t h e judge m a y 
d i s t inc t ly s ta to whether , and unon w h a t g rounds , in his opinion, tho c la im of 
t h o plaintiff to this particular part of t he p rope r ty 13 bar red by the l aw of l imi
t a t i o n . W e therefore admit tho special ' appea l and annu l l ing t he judge ' s 
decis ion, r emand the caso for ro-i i ivest igation wi th regard t o t h e above point 
on!y . 

If the judge should hold t h a t l imi ta t ion does not app ly to t he place of 
wor sh ip , &e., i t sda lan , and tho ma in e n t r a n c e of t h e family dwell ing enclosure , 
h e will proceed to decide on the general mer i t s of tho case as respec t s t h a t 
p r o p e r t y , — t h e in t imat ion of an opinion on the mer i t s in tho p resen t decision 
hav ing been irregular, niter it had been held by tho judge t h a t l imi ta t ion applied 
t o the suit. 

The lOth January, 1852. 

P R E S E N T : J . l i . C O L V I N , E S Q . , Judge, A N D A. J . M. M I L L S , K S Q . , Officiating 
Judge. 

P E T I T I O N N O . 483 O P 1 8 5 1 . 

See following case. [S S . D . A . R . 3 1 , infra}. 

T N T H E M A T T E R O K T H E P E T I T I O N O F P E E K C H U N D E R S I I A I I , filed in th i s 
court on the 3rd Sep tember 1851 , pray ing for tho admiss ion of a specia l 

appea l from tho decision of tho judge of 24. P e r g u n n a h s , u n d e r d a t e tho 2 8 t h 
M a y 1851, affirming t h a t of t h e pr incipal sudder a m e e n of t h e said d i s t r ic t . 
u n d o r ' d a t o 11th March 1851, in the case of Moonshee R a j i n d e r n a r a i n Bose a n d 
o t h e r s , plaintiffs vcnits p ' t i t i one r , defendant—-

I t is hereby certified, t h a t t he said appl ica t ion is g ran ted on the following 
g r o u n d s : - -

Eor the deVsisioa and tho g rounds of admiss ion in th i s case, see case 
N o . 482 . 

[ 3 1 ] The UUh January, 1852. 

P R E S E N T : J . R C O L V I N , l isQ., Judge, A N D A. J . M. M i ; L S . ' E S Q . , 

Oxidating Judge. 

P E T I T I O N N O . 482 O F 1 8 5 1 . 

[Procedure—Suit bated on liatchuti for adjusted balance—Chitta in admissible in evidence 
— Suit to b.>. dismissed—General examination of accounts not allowed.] 

Remand, as above, as, when a suit is laid expressly on a har-chitta, signed as for an 
adjwttd balance, and the claim in for the recovery "f the sum so adjusted, and not for 
the examination and settlement of accounts generally, the suit will not lie unless the 
hat-chitta be duly stamped. 

T N THK MVi'TKR O F THE PETITION O F R U S I C K A N U N D S H A H A N D ANOTHER, 
filed in th is cour t on the 3rd Sopteraber 1851 , p r ay ing for t h e admis s ion 

of a special appeal from tbe decision of Mr. I I . T. Ra ikes , judge of 24 P e r g u n 
n a h s , u n d e r da t e t he 28th May 1851, affirming t h a t of H u r o c h u n d e r G h o s e , 
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pr inc ipa l sudde r a m e e n of t h e said dis t r ic t , u n d e r d a t e 11 th M a r c h 1851, in t he 
case of M o o n s h e e R a j i n d e r n a r a i n and . o the r s , plaintiffs, versus pet i t ioners , 
defendants . 

I t is he reby certifiod, t h a t t he said appl icat ion is g ran ted on the»follo\ving 
g rounds : — 

T h e pa r t i cu l a r s of th i s decision will be found a t page 83 of t he May 
Decis ions for t h e zil lah of the 24 P e r g u u n a h s . 

T h e plaintiffs alleged, t h a t on an a d j u s t m e n t of account , the defendants 
sigueu a i i a t - c h i t t a for t h e ba lance , on a separa te ι age of his k h a t a , with in teres t 
to be c o m p u t e d on it from t h a t da t e at>(i per cent . 

I t is urged in special appeal t h a t t he ha t - ch i t t a , which iu tho ox press 
foundat ion of t he sui t , should , u n d e r head 1, schedule A, Regula t ion X 'of 
1829, which s t a tos that; " any m i n u t e or m e m o r a n d u m of agreement , w h e t h e r 
the s a m e be only evidence of a contract, o rob l iga to ry on tho p a t t y , " ho s t a m p e d 
like bonds of t h e s a m o a m o u n t . — S e e Decision of this cour t , da ted 18i.li August 
1851 , Mr . J a m e s E r s k i n e versus G u n g a n u r a i n Hoy, page 505, of which t h e 
following is t h e m a r g i n a l no te :— 

" W h e t h e r a su i t is laid essent ia l ly on an account , and such accoun t Iras 
no t been du ly s t a m p e d a t tho tiinu of br inging the suit, the p la in t m u s t he 
dismissed,— tho d ismissa l , howov^r , being unders tood as ca r ry ing only t h e 
consequences of a n o n s u i t . " 

W o find t h a t t h e judge cons idered t h a t tho h a t - c h i t t a need not I ο be 
s t amped bocauso " i t is mere ly a m e m o r a n d u m of the a m o u n t duo after s t r ik ing a 
ba lance , a n d tho mere c i rcumsbancos of t h a t accoun t hoing wri t lon on a separ 
a t e shee t in t h e k h a t a , and signed by tho defendants , does no t br ing it w i t h i n 
t h e s t a m p l a w . " 

W o ate of opin ion , however , t h a t tho object ions above s ta ted by tho pet i t ioner , 
foundau on t ho s t a m p l aws , and O T a p recedent of t h e full lionch of th i s cour t , 
wh ich is exact ly in point , a re val id . Tho suir, is plainly laid on the h;'.t-e'nitta, 
and no t on ly as ovidenco of con t rac t , bu t aWo as in itsoll an a c k n o w l e d g m e n t 
obligator*- on t h e p a r t y . T h o tor tus in t he p la in t are t h a t t he a c c o u n t was 
closed, a n d t h a t t h e de f endan t s signed tho moblughbum'. •·, [ 3 2 ] or the ad jus ted 
ba lance . T u o sui t is for tho recovery of tho sum so adjusted, and no t for t he 
e x a m i n a t i o n and s e t t l e m e n t of a c c o u n t s general ly. 

W e thoreforo a d m i t t h e special appeal , and annul l ing t h e judge ' s decision, 
r e m a n d tho case in order t h a t ho m a y pass a fresh j udgmen t wi th reference t o 
the. obse rva t ions above recorded and the procodent of th is cour t before quo ted . 

The 2Qlh January, 1852. 

P R E S K N T : J . R. C O L V I N , E S Q , , Judge, A N D A. J . M. M I L L S , E M , ) . , 

Officiating Judge. 

P E T I T I O N N O . 5 0 7 O F 1 8 5 1 . 

[Appeal by one of several defendants—•Appellate court cannot modify decree so at to affect 
parties not appealing.] 

Remand as above, tbe lower appellate court having rcversod a decision as regards a 
party who had not appealed from it. 

T N T H E M A T T E R O F T H E P E T I T I O N O F R A M G U N G A K V H U K T , filed in, this 
cou r t on t h o 10 th S e p t e m b e r 1 8 5 1 , p ray ing for t h e admiss ion of a special 

appea l from t h e decis ion of P u n d i t N u r o h u r i S i romoni , principal sudder ameen 
of zi l lah M y m e n s i n g , u n d e r d a t e t h e 2 0 t h J u n e 1851 , reversing t h a t erf Syud 
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M a h o m e d Hosae in , moonsiff of B a z u t p o r e , u n d e r d a t e 6 t h D e c e m b e r 1850, in t h e 
case of E a m g u u g a K y b u r t , plaintiff, versus M a n i k D a s s K y b u r t a n d o t h e r s , 
de fendan t s . 

I t is hereby certified t h a t t h e said appl ica t ion is g ran ted on the following 
g r o u n d s :— 

T h e plaintiff suod the de fendan t s , five in n u m b e r , for t b e recovery of 
rupees 31 -10 -1 , due on a bond. 

Tho moonsiff decreed the claim aga ins t two of the de fendan t s , viz., M a n i k 
a n d Si romoni , who borrowed t h e money and executed t he bond. On an appea l 
from Manik Dass only, t h e pr inc ipa l sudde r a m e e n reversed tho en t i r e dec is ion . 

T h e principal sudder arneon shou ld , ' on t he principle r ecen t ly se t t led hy 
t h e decision of th is cour t a t large, have confined his decree to t h e p a r t y w h o 
appoalod before h im, as he couid no t toucli t h a t pa r t of it which affected t he 
pa r ty w h o nid not appeal . W e therefore admi t the special appeal , a n d revers 
ing the decision of tho pr inc ipa l sudder ameen . r e m a n d tho case, in order t h a t 
ho m a y pass a fresh decision so as to allow the decree of tho cou r t of first 
i n s t a n c e to s t and aga ins t tho pa r ty not appoalit g. 

[ 3 3 ] The 20th January. 1852. 

Pi iKSKNT : J. R. C O L V I N , E S Q . , Judge, A N D Λ . if. M . M I L L S , E S Q . , 

Officiating Judge. 

P H T I T I O N N o . 510 O F 1851 . 

[Suit (or rent No question of joinder ot parties—Appeal—Apellate judgment to be confined 
so as to aijic' only party appealing.'] 

Remand as ahnv-ο, the lower appellate court having nrn-suited a case for defect of 
parties on grounds which wore not applicable to the suit, as ono for the rent only. Tho 
lower court alsj had erroneously given the benefit of i.ho order of nonsuit to all tho 
defendants, though the case was before it on tbo appeal of only one defendant, 

I N T H E M A T T E R O F THE P E T I T I O N O F R A M K C N H V K R O Y , tiled in th i s c o u r t 
on the 10th September 1851 , p ray ing for tho admiss ion of a. special appea l 

from ι he decision of Svud Abbas Alee K h a n , pr inc ipa l sudder u rao in of zilla 
Dacca , under da te tho 26 th Ju ly 1851 , reversing t h a t of Moulvee I m d a d Alee, 
moonsiff of Lohagacha , undor da t e 28th J u n e . lH.'O, in t h e ease of R a m K u n h y e 
R o y , plaintiff, versus Muss t . G u n g a and o thers , defeiv 'at i ts . 

I t is hereby certified, t ha t the said spp l ica t i cn is g ran ted on t h e following 
g rounds : -

The plaintiff sued the defendants , t h r ee in n u m b e r , for a r rea r s of ren t , 
a m o u n t i n g to rupees 86-11-U. Tho n.ooiisiff decreed t h e ciaim,, holding the 
defendants jointly answerable for t he a m o u n t . 

T h e principal sudder ameen reversed tho en t i re decision on the appea l of 
ono of tho defendants, vi:., Musst . Gunga , and nonsui tod tho case . 

Tno pleas of the defendant , Muss t . G u n g a , w h o alone appeared in t h e 
moonsi f l ' s court , were, firstly, t h a t tho defendants held only a ce r t a in p a r t of 
t h e proper ty , rent of which was sued for by t he plaintiff ; secondly, t h a t r e n t 
u p to 1215 L5.E., had heou paid to t h e former farmer, B h o o b u n . C h u n d e r Bane r j ea , 
and after t h a t had been tendered to tho plaintiff, w h o would no t receive i t ; 
thirdly, that, the suit was bad for defect of pa r t i e s , t h e former f a rmer above 
a l luded to, and the part ios who sold the i r t e n u r e to t h e de fendan t s , no t hav ing 
been m a d e defendants . 

Tho pr incipal sudder ameen nonsui ted t h e case , cn t h e g r o u n d s t h a t t b e 
z e m i n d a r from w h e m the plaintiff got h is t i t le , t b e former farmer, and t h e 
p r o p r i e t o r of an in te rmedia te howala, w h o m the plaintiff r ep resen ted t o have 
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been set as ide for n o n - p a y m e n t of h is howala j u m m a , ough t all to have been 
been m a d e d e f e n d a n t s . 

T h e appl ica t ion is on t h e g rounds t h a t t h e case is one for r e n t s imply, which 
ough t to be decided on i ts o w n mer i t s between t h e only proper par t ies to such 
sui t , t h a t is, t h e plaintiff and t h e defendants , his alleged ryo t s . T h e defendant 
w h o appeared raised no plea t h a t she held her t enure from any o the r talookdar, 
so as to ra ise a n issue of conflicting proprietary right as to t he super ior talook. 
I t is c o n t e n d e d t h a t i t is for t he plaintiff, pet i t ionor, to es tab l i sh h i s r ight by 
proof aga ins t dofendant . If ho succeeds , he is ent i t led t o his decreo : if he fails, 
he m u s t s u b m i t to t h e reject ion of ' h i s claim ; hu t the re is no necessi ty for 
o ther pa r t i e s being [ 3 4 ] b rough t in to the sui t . For ins t ance , if t he plaintiff 
should fail to prove t h a t B h o o b u n M o h u n Baner jea , tho former farmer, ' h a d 
resigned his l e a s e ho would have no claim agains t tho de fendan t s dur ing the 
period of t h a t lease. T h e ques t ion was onfiroly be tween him and tho defend
a n t s , and t h e r e w a s no claim b r o u g h t aga ins t the farmer. I ndeed , the plaintiff 
has had t h e fa rmer examined as a wi tness in t he suit . 

W e cons ider tho reasons above s ta ted to be valid and appl icable , and tho 
order of tho pr inc ipa l sudde r ameen for a nonsu i t to be clearly e r roneous . "We 
therefore a d m i t t h e special appeal , and annul l ing tho decision of tho pr incipal 
suddor ameen , r e m a n d t ho case for inqui ry in to its mer i t s . Tho pr incipal 
sudder a r r e ? p , however , can nffrct by iiis docision only tho one p a r t y , viz., 
M u s s t . G u n g a , w h o h a s appealod, it having been recent ly settlod by tho preced
en t s of t h i s cour t t h a t a decree canno t ho touched as regards | ai'ties not appeal
ing from it. 

The 20th January, 1852. 

P R E S E N T : J . l i . C O L V I N , E S Q . , Judge, A N D A. J . M. M I L L S , E S Q . , Officiating 
Judge. 

P E T I T I O N N O . 518 O K 1 8 5 1 . 

[Landlord and tenant—Suit l<r rent—liiglits anil liabilities of i.laint\lj and defendant alone to 
be cunsdered—Stranger tkiid } arty'a right nut to be decided therein.'] 

l iemand as above, as in a suit ugiiiiist a tenant merely tri balances of rent, it is 
improper lo decide as to the ri^hr, nf a thin! party intervening iu the suit , and claiming 
the hums, on which rent was sued for, as his property. 

Τ Ν THli MATTER OF THE PETITION O K N U D D E A K C H A M ) MlSWAK, tiled in 
th i s cour t on tho 12th Sep tember 1851, praying for the admiss ion of a 

special appeal from the decision of Mr. C. Gars t inp , judge of W e s t B u r d w a n , under 
da t e tho lOffh J u n o 1851 , affirming t h a t ol Kyud Moorcol Hossuin, moonsiff of 
B i s h u u p o i o , u n d e r da t e 10th S e p t e m b e r 1850, in t h e case of P r a n k i s h e n Mi t te r , 
plaintiff, versus She ikh Saduk , rie'endant. 

I t is hereby certified t h a t tho said appl icat ion is grantod on tho following 
g rounds : 

F o r p a r t i c u l a r s of th i s case , see r a g e 4G1 of the J u n o Decis ions for zillah 
W e s t B u r d w a n . 

T b e plaintiff sued t h e de fendan t s for ba lance of r e n t ; t h e petitionor 
in te rvened , c la iming t h e l ands , on which r en t was sued for, as his proper ty . 

T h e moonsiff decreed the claim agains t t he defendant , bu t wen t beyond 
t h e mer i t s of tho cafe for ren t , and rejected, on inves t iga t ion , the c la im, of right 
p u t forward by t h e pe t i t ioner . T h o judge, on appeal from tho petitionor, 
followed t h e s-amo course , and upheld t h e orders passed by tbe moonsiff, reject
ing t h e c la im of r igh t on t h e par t of the pet i t ioner . 
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[ 3 5 ] W e are of opinion t h a t t he judge o u g h t t o have amended t h e decree 
of t h e moonsiff by directing i t to s tand as a decree for r en t only aga ins t t h e 
ryo t s sued, but cancelling t h a t par t of it wh ich affected tho pe t i t ioner ' s r igh t as 
e x t r a t ho svfit. Wo admit t he special appeal , and revers ing the decision of t h e 
judge , r emand the case to him tha t he m a y pass a fresh decision in conformi ty 
w i t h t h e above romarks . 

The '20th January, 1852. 

P R E S K N T : J . R . C O L V I N , E S Q . , Judge, A N D A . J . M , M I L L S , E S Q . , Officiating 
Judge. 

P E T I T I O N N O . 519 O F 1851 . 

See preceding case. [ 8 S . D . A . R . 34, s ; /pra.] 

T N THK MATTER OF THE PETITION O K ΝCliOKISHORK BlSWAK, tiled in th i s 
'court on tho 13th Sep tember 1851 , p ray ing for t h o admis s ion of a special 

appeal from the decision of Mr. 0 . Gars t in , judge of Wos t B u r d w a n , u u d o r d a t e 
t ho 10th .luno 1851, a farming t h a t of S y u d Moorool Uosso in , moonsiff of 
Bishunpore , under da te t he 10th Sep tember 1850, in tho case of P r a n k i s h e n 
Mit tor , plaintiff versus Bunneo Boboe, widow of Koochi l M u n d u l , and o t h e r s , 
defendants . 

Tho order recorded on the preceding pet i t ion ·Νο. 518 is a lso appl icable to 
th i s c tso. 

The IQlk January, 1852. 

P R E S E N T : J . R. C O L V I N , K S Q . , Judge A N O A . J . M. M I L L S , E S Q . , Officiating 
Judge. 

P E T I T I O N N O . 521 O F 1 8 5 1 . 

[Procedure—Judgment on misapprehension cf plaint allegations—Remand.] 
Remand as above, the lower appellate court having misapprehended the object of the 

plaint, and, irj cor.scquence, not having given a judgment against a dofendant who had 
confessed his liability to the claim therein preferred for arrears of rent. 

T N THK MATTER OF T H E PETITION OF NUI iKISHEN B A N E R . T E A , filed in th i s 
cour t on the 13th Sentoinher 1851, p ray ing for t h e admiss ion of a special 

a p p e a l from the decision of Mr. ίΐ. T. Ra ikes , judge of 2 1 P o r g u n u a h s , unde r 
d a t e t h e 12th J u n e 1851, reversing t h a t of J u g u n n a t h p u r s a u d Baner jea , 
moonsiff of Bishunpore, under da te 24th J a n u a r y 1850, in t h e case of pe t i t ioner , 
plaintiff, versus Bho lana th Mundul , defendant . 

It is hereby certified, tha t tho said appl icat ion is g ran ted on t h e following 
g r o u n d s : 

For tho par t iculars of this cas: \ se.o t he Zil lah Decis ions , 24 P e r g u n n a b s , of 
J u n e 12th , 1851 , pages 93 to 95, and the order of t h i s cour t of J a n u a r y 13 th , 
1 8 5 1 . pages 2? , 24. 

[ 3 6 ] T h e judge has held tha t the act ion is no t for a r r e a r s of r en t only, b u t . 
t o r ecove r t he value of certain identical crops a n d to con tes t , u n d e r sec t ion 3 , 
A c t X cf 1846, the decision of t he revenue cour t regard ing t h e o w n e r s h i p of 
t h o s e c rops . 

O n reference, however , to t he plaint , we find t h a t t h e p r aye r is d i s t inc t ly 
t o o b t a i n a decree for arrears of rent against B h o l a n a t h (who confessed t h e 
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jus t i ce of t h e c la im) , t h e r evenue · cour t ' s decision being s e a s i d e , or, as t he 
w o r d s w o u l d h a v e been m o r e propeily" used, t h a t decision notwithstanding.— 
See obse rva t i ons b y a judge of t h i s cour t a t page 478 , Sudder D o w a n n y Adawlut 
Dec i s ions for 1850 . T h e judge in tho zi l lah, indeed, in his original decree on 
t h e case, (see page 100, Zi l lah Decis ions of Ju ly 5 th 1850; , s t a t e s t h a t tho 
plaintiff n o w sues t o se t as ide t h a t decision,(of t he revenue cour t ) , and to procuro 
a decree for the arrears of rent, and such a decree could only bo aga ins t B h o l a n a t h , 
t h e plaint i ff ' s al leged t e n a n t . 

T h e special appea l appl ica t ion is on t he ground t h a t t he claim, being clearly 
for a r roa r s of r en t , a n d not for value of par t icu lar crops, as supposed by the 
judge, is good aga ins t B h o l a n a t h , who a d m i t s t h a t he w a s t h e plaintiff 's t e n a n t 
u n d e r a p o t t a h from h im, and t h a t t h e ront w a s due to h im . 

T h i s g round is d i s t inc t ly es tabl ished by the record, and a j u d g m o n t should 
pass aga ins t B h o l a n a t h on his own confession. If, in tiling sucli a confession, 
he has col luded wi th t he plaintiffs, in ordor to injure o the r par t ies , «ho will 
jus t ly bear t h e pena l t y of his own act Tho decree for t he a r r e a r s of ren t 
aga ins t h im will in no w a y touch tho r igh t s of o thor par t ies . 

W e therefore a d m i t the special a p p e a r a n d rovorsing tho decis ion of the 
judge , r e m a n d the case for a fresh decision as respects the defendant B h o l a n a t h 
wi th reference to tho abovo r e m a r k s . 

The c20lh January, 1852. 

P R E S E N T : J . l l . C O L V I N , E S Q . , Judge A N D A . J . M . M I L L S , E S Q . , 
Officiating Judge. 

P E T I T I O N N O . 522 o p 1851. 

See preceding case. [ 8 S. I) . A. It . 35, supra.~\ 

I N T H E M A T T E R O F T H E P E T I T I O N O F N C B K I S H K N B A N E R J E A , tiled in th i s 
* cour t , on tho 13th Soptorabor 1851 , p ray ing for t h e admiss ion of a special 
appea l from the decision of tho judgo of 24 P e r g u n n a h s , u n d e r da to t h o 12th 
J u n e 1851 , revorsing t h a t of the moonsiff of Bishunporu , unde r da t e 24 th 
J a n u a r y 1850, in t h e case of peti t ionor, plaintiff, versus T a r a m o n y Bowah and 
o t h e r s , de fendan t s . 

I t is he reby certified, t h a t t h e said appl icat ion is g ran ted on tho following 
g rounds :— 

[ 3 7 1 Kor tho docision and g rounds of admiss ion in th i s caso, soo case 
N o . 5 2 1 . 

The 20th January, 1852. 

P R E S E N T : J . R. C O L V I N , E S Q . , Judge A N D A . J . M . M I L L S , E S Q . , Officiating 
Judge. 

P E T I T I O N N O . 525 O F 1851. 

[Procedure—Material pleas in suit not considered—Judgment defective—Remand-] 

Remand as abovo, the lower appellate court having omitted to notice and dispose of 
two material picas in the suit. 

I N T H E M A T T E R O F Τ Π Ε P E T I T I O N O F S H K O S I N G H , S I I I T J E E W A L A L L , filed 
*• in t h i s cou r t on t h e 15 th Sep tember 1851 , p ray ing for tho admiss ion of a 
speoial appea l from t h e decis ion of Mr. R. J . L o u g h n a n , judge of ci ty Pa tna , 
u n d e r d a t e t h e 12 th J u n e 1 8 5 1 , affirming t h a t of R o y S h u n k e r Lall , principal 
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sudde r a m e e n of t h a t distr ict , under da t e 2 5 t h J a n u a r y 1 8 5 1 , in t h e case of 
S h e i k h T u l l u t t u p Hosse in , plaintiff, verlut t be pe t i t ioners , de fendan ts . 

I t is hereby certified, t ha t t he said appl ica t ion is g r an t ed on t h e following 
g r o u n d s : — 

T h i s su i t w a s brought for t h e recovery of m a l i k a n a a l lowanco, on a 2 a n n a s , 
8 d a m s s h a r o o f Mouza Kodawa, from 124G to 1254 Fus leo . 

Tno claim was decreed by t h e p r inc ipa l sudde r a m e e n , a n d t h e j u d g m e n t 
w a s upheld by tho judge, upon the g rounds detai led a t length a t pages 52 to 5G 
of t h e zillah P a t n a Docisions for t he m o n t h of J u n e 1 8 5 1 . 

T w o grounds stated in the application, for special appeal seem to us valid : — 
First.—The judge records (soe page 54) t h a t t h e appe l l an t s r ep re sen t ed 

thom.-;elves to have frequently offered to pay to t h e plaintiff m a l i k a n a ca lcula ted 
on t h e Government j umma , which he would no t rocoive, ( the appe l l an t s , 
indeed , having peti t ioned t h e collector, as appea r s from t h e a n s w e r to t h e 
su i t , t o recoive tha t a m o u n t of m a l i k a n a on a c c o u n t of tho plaintiff 's refusal to 
t a k e it) ; and tha t tho appe l lan ts ploadod in appea l t h a t they wero not , thoioforo, 
l iable to the paymont oi interest,-—a plot , which , suppos ing tho t ende r by t h e m 
t o bo proved, appears to ho good in so far as regards in tores t on tho m a l i k a n a 
calculated on the G o v e r n m e n t j u m m a . 

Second. - T h a t the judgo records t h a t tho aDpellants raised α ques t ion of 
nonsui t in consequence of tbe plaintiff nor, hav ing specified t h e sha ro of tho 
ma l ikana alleged to bo duo to oilier pa r t i j s , which involves t h e poin t of tho co-
share r s of tbe plaintiff not having been mado in a n y m a n n e r pa r t i e s to t h e 
su i t ,—so tha t tho defendants , appe l lan ts , m i g h t be p ro tec ted from o thor ac t i ons 
by its being duly [ 3 8 ] and eoiimleto'.y set t led, in this case., w h a t is t h e share- of 
t h o common maiikana tr> which the plaintiff is s epa ra t e ly ont i t l ed . 

I t is contended for tho pet i t ioners t h a t tho judge ' s inves t iga t ion is defective, 
a s it tak.-.s no notice of those two mater ia l pleas. Wo find tho objec t ion to he 
val id, and therefore admi t t h e special appeal , and annu l l i ng t h e decision of t h e 
pr incipal sudder ameon, r emand the caso t h a t ho m a y p a s s a fresh decis ion, 
disposing of tho above two points with reference to t he foregoing obse rva t ions . 

The 21.si January, 1 8 5 2 . 

P K K S U N T , : J . R. C O L V I N , E S Q . , Judge A N D A . J .M. M I L L S , E ^ Q . , 

A N D R . l l . M Y ' L T O N , E S Q . , Officiating Judges. 

C A S K N O . 2 5 G ov 1 8 4 ! ) . 

l ingular Appeal from a docision passed by Mr . C. M a c k a y , P r inc ipa l S u d d o r 
Ameen of Zillah Jessoro, da ted 2!Jth M a y , 1 8 4 9 . 

H A U O O H A M R U T T U N R O Y A N D O T H E R S (Plaintiffs), Appellants v. 
P E K T A I ! C H U N D E R S I N G H A N D O T H E R S (Defendants), Respondents. 

[Suit for possession of land—Claim not proved—Suit dismissed.] 
Appoal of an appellant, phint.ifT, for some bheel land, lying contiguous to, and claimed 

as having been cultivated and enjoyed as an appurtenance of his putnee talook, dismiss
ed, a? he could show no satisfactory proof that ho had so cultivated and used the 
particular land claimed. 

V-.. keels of A ppellants —Baboo R a m a p e r s a u d R o y and Mr . J . G . W a l l e r . 
Vakeels of Respondents—Pertab C h u n d e r a n d I s h w u r C h u n d e r — T a r u k 

C h u n d e r R o y . 
Vakeels of Respondents—Banikanth R o y and o t h e r s — K i s h e n K i s h o r e 

( i h o s e . Runseo B u d d u n Mit ter a n d . M r . E . Colebrooke. 
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