
DECISIONS OF THE SUDDER DEWANNY ADAWLUT, 
RECORDED IN ENGLISH, IN CONFORMITY WITH 

ACT XII, 1843. 

V O L U M E ¥ 1 1 1 ( 1 8 5 2 ) . 

The 12th January, 1852. 

P R E S E N T : J . R . C O L V I N , H S Q . , Judge A N D A . J . M . M I L L S , E S Q . , 

Officiating Jtidge. 

P E T I T I O N N O . 439 O F 1 8 5 1 . 

[Sliitfor rent—Plaintiff to prove basis Ό1 claim, previous payment cr engagement to payor 
service of notice to pay under Regulation V of 1812— Decree based on mere fact of posses
sion bad—Remand.'i 

Rcrnarid, upon application for special appeal, the lower appellate court having passed 
a decree for former teDts without proof of any of tho legal grounds upon which alone 
rents can be claimed. 

IN T H E M A T T E R O P T H E P E T I T I O N O F G O P E E N A T I I S U A H , filod in th i s cou r t 
on t h o 19th Augus t 1 8 5 1 , p r ay iog for tho admiss ion of a special appea l from 

t h e decis ion of S a a d u t Ali K h a n , pr incipal sudder ameen of zil lah Sy lhe t , unde r 
d a t e t h e 23rd M a y 1 8 5 1 , afHrming t h a t of Sa roda P u r s a u d Ghose , mflonsiff of 
Ajmeeregunge , u n d e r d a t e 19 th S e p t e m b e r 1850, in t h e case of Bor jok ishore 
R o y , plaintiff, versus G o p e e n a t h S h a h , de fendan t ,— 

I t is he reby certified t h a t t h e said appl icat ion is granted on tho following 
g r o u n d s :— 

T h e c la im is for r e n t . S t r ipped of i t s ex t ranoous m a t t e r s , t h o s u b s t a n t i a l 
g round of t h e special appeal appl icat ion is t h a t t h e r e is no proof on record of 
a n y former r e n t s hav ing been paid to t he plaintiff, or to arty former pa r ty having 
tt r i gh t t o r e n t for t he land, or of t he pe t i t ioner having given a n y engagemen t s 
for r en t , or of his hav ing been served wi th notice by tho plaintiff to pay r en t at 
a p a r t i c u l a r r a t e u n d e r sec t ion 9, Regula t ion V of 1812, and t h a t , in default 
of l iabi l i ty ΐ ο pay r e n t u n d e r one or o the r of t he above c i r cums tances , t he re can 
be n o c la im for rents of past years, t hough [ 2 ] legal proceedings migh t be adopted 
to assess a ra to of reDt for t h e future. 

W e find, on reference to tho decis ions of t he lower cour t , t h a t proofs under 
a n y of tho above heads have not been required, and t h a t t he decision h a s been 
passed u p o n local i nqu i ry s imply as to t h e fact of possess ion, a n d as to tho 
c u r r e n t r a t e s of r en t . T h e view of t he law, as s ta tod in t he appl icat ion above 
descr ibed, is ce r t a in ly correc t , and no decree could be given for ront wi thout 
proof of some one of t h e t h roe grounds above s ta ted . W e therefore admi t the 
special appoal , and annu l l ing t h e pr incipal sudder a m e e n ' s decree, r e tu rn the 
case , w i t h i n s t r u c t i o n s t o p a s s a fresh decision as to t he l iabil i ty of rent for 
t h e former y e a r s in su i t , w i t h reference to t he foregoing observations,—proof 
on t h e po in t of such l iabil i ty being required from the par t ies in respect of any 
of t h e t h r e e g rounds wh ich t h e plaintiff m a y allege to apply to t he cage. 
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The 12th January, 1 8 5 2 . 

P R E S E N T A B E R . D I C K , A N D - J . D U H B A R , E S Q R S . , Judges. 

P E T I T I O N N O . 449 O F 1 8 5 1 . 

[Court-fees—Appeal—Whether court-fee should be ' paid on costs awarded—Construction 
No. 1190. J. 

Remand as abovo, for a oew dooiaion to bi passed by the lower appellate court, wi th 
referonce to the point noted. 

T N T H E M A T T E R O P T1IK P E T I T I O N O F G O M J K C H U N D K R S E I N , filed sin thl3 
-*- -aourt on the 25th August 1851 , p r ay ing (or t h e admiss ion of a special 
a p p e a l from the decision of Mr . C. Steer , J u d g e of zi l lah Hoogh ly , u n d e r 
d a t e t h e 22nd May 1851, reversing t h a t of Mr . J a m e s Rei ly , p r inc ipa l sudde r 
a m e e n of t h a t discriot, under d a t e 2 7 t h J a n u a r y 1849, in t h e case of G o l u k 
ChundeP Sein, plaintiff, versus S o b h a n e a Mullick, de f endan t ,— 

I t is hereby certified t h a t t h e said appl icat ion is g ran ted on t h e following 
g r o u n d s : — 

T h e pet i t ioner urges t h a t t h e appe l l an t before t h e judge e s t i m a t e d h i s 
appea l a t t he a m o u n t decreed by t h e principal sudder ameen , 300 rupees , (out of 
a claim for 1,500 rupees,) adding the a m o u n t of costs , con t r a ry to C o n s t r u c t i o n 
N o . 1190. H e by th i s increased t h e s t a m p on which t h e appea l w a s preferred, 
from C o m p a n y ' s rupees 16,to C o m p a n y ' s rupees 32. T h e judge , n o t w i t h s t a n d i n g , 
h a s passed a decision in appe l lan t ' s favor, reversing t h e j u d g m e n t of t h e lower 
cour t , aud mak ing pet i t ioner , respondent , l iable ίο the whole cos t s i ncu r red in 
appea l , as well as in t h e cour t of first ins tance . 

On perusal of t he decision of t h e judge in t h e ve rnacu la r , we find t h e 
above plea Is corroct and valid. W e therefore reverse t h e decree of t h e judge , 
a n d direct t h a t b e decide anew with adver tence to the above point . 

[ 3 ] The 13tk January, 1852. 

P R E S E N T : J . R. C O L V I N , E S Q . , Judge, A N D A. J . M. M I L L S , E S Q . , 

Officiating Judge. 

P E T I T I O N N O . 455 O F 1 8 5 1 . 

[Stamp law—Suit on oond insufficiently stamped—Dismissal—Judgment to state correct 
stamp—Regulation X of 1829, sch. A, art. 7 . ] 

Remand as abovo, the judgment of the lower appellate court, rejecting a bond a3 
written on an insufficient stamp, being defective, and apparently also erroneous with 
reforence to the stamp law. 

Τ Ν T H E M A T T E R O F T H K P E T I T I O N O F RUGHOONATIl P A L , filed in th i s 
cour t on t h e 26fch August 1851 , p ray ing for t h e admiss ion of a specia l 

a p p e a l from t h e decision of Mr. A. Dav idson , p r inc ipa l sudder a m e e n of z i l lah 
M i d n a p o r e , u n d e r da te the 2Gth May 1851 , reversing t h a t of Syud I rozad AH, 
moonsii 'f of 'Xulmeejole, under da te 23rd March 1850, in t he case of R u g h o o n a t h 
P a l , plaintiff, versus Goburdhun Ghose and o the r s , de fendan t s ,— 

I t is he reby certified t h a t t he said appl ica t ion is g ran ted on t h e following 
g r o u n d s : — 

T h i s su i t was for t h e a m o u n t of a bond, viz., rupees 151 , w i t h in te res t , 
a l t o g e t h e r a m o u n t i n g to rupees 243-8-4. 

T h e moonsiff decreed t h e claim on the facts. Tho pr incipal sudde r a m e e n , 
w i t h o u t going in to t h e mer i t s of t h e oase, declared t h a t t he bond w a s w r i t t e n 
o n a n insufficient s t a m p , and therefore could no t be m a d e a g r o u n d of su i t . 
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H e h a s not , howeve r , s t a t e d w h a t , i a his opinion, t h e s t a m p ough t in law to be. 
T h i s omiss.ion.ia in itself su f f i c i i n t . t d . require a r e m a n d of t h e case. W e 
fur ther , however , obse rve t h a t i t is found m t h e rec i ta l of t h e moonsiff 's decree 
t h a t t h e bond is s t a t e d by t h e wi tnesses to bear a s t a m p of 1 rupee , which , for 
a p r inc ipa l s u m of 151 rupees , appea r s sufficient u n d e r a r t . 7, sch. Α., Regula
t i o n X of 1 8 2 9 . W e therefore a d m i t t h e special appea l , a n d annu l l ing t he 
decis ion of t h e p r inc ipa l sudder ameen , r e m a n d t h e case for a fresh invest igat ion 
a n d decis ion, w i t h reference t o t h e foregoing observa t ions . 

The 13th January, 1852. 

P R E S E N T : J . R . . C O L V I N , E S Q . , Judge, A N D A. J . M . M I L L S , E S Q . 

Officiating Judge, 

P E T I T I O N N O . 5 3 8 O F 1 8 5 1 . 

See preced ing case . [ 8 S.D.A.R. 3, supra."} 

I N T H E M A T T E R O F T H E P E T I T I O N O F R A J A A N U N D L A L L R O Y C H O W D R E E , 

* filed in t h i s cou r t on t h e 16 th Sep tember 1851, p ray ing for t h e admiss ion of 
a specia l appea l from t h e decision of Mr . Alexander Davidson , pr inc ipa l s u d d e r 
a m e e n of z i l lah Midnapore , u n d e r da t e t he 18 th J u n e 1851 , revers ing t h a t of 
S y u d W a r i s All, moonsiff of Tumlook , unde r da t e 31s t D e c e m b e r 1850, in t h e 
oase of Ra j a [ 4 ] A n u n d La l l R o y Chowdree , plaintiff, versus Abhoy C h u r n D a s s 
a n d o the r s , defendants ,—• 

T h e o rde r recorded on t h e preceding pet i t ion , N o . 455 , is a lso appl icable to 
t h i s case . 

The 13th January, 1852. 

P R E S E N T : J . R. C O L V I N , E S Q . , Judge, A N D A. J . M . M I L L S , E S Q . , Offg. Judge. 

P E T I T I O N N O . 478 O F 1 8 5 1 . 

ILevy of chanda cess— Illegal—Regulation V of 1812, section 3—Suit for recovery of such cess 
collected by defendant from ryots—Not encouragedby courts'] 

Remand as above, the lower appellate court having given a deoreo to tho plaintiffa, 
claiming on an assignment from the zamindsr, against a farmer, defendant', for the 
amount of an illegal oess under the denomination of chanda' collected by him. The 
fact that the farmer had collected the chanda might give a good ground of action against 
h im '_a the ryots from whom it was levied, but it could not justify the award of a demand, 
admitted to be illegal, in favour of any party by a deoree of court. 

I N T H E M A T T E R O F T H E P E T I T I O N O F M R . T H O M A S M E L I S S , filed in th i s 
* cou r t on t h e 2nd S e p t e m b e r 1851 , p ray ing for t h e admiss ion of a special 
appea l from t h e decision of Mr . D . Pr ingle , judge of zi l lah P u r n e a h , u n d e r da te 
t h e 19 th J u n e 1 8 5 1 , affirming t h a t of Moulvee M a h o m e d Rooknoodijeen K h a n , 
p r inc ipa l sudder a m e e n of t h a t d is t r ic t , u n d e r da t e t h e 22nd J a n u a r y 1850, in t he 
ca se of M e g h n a t h T h a k o o r and o thers , plaintiffs, versus Mr . T h o m a s Meliss, 
d e f e n d a n t , — 

I t is he reby certified t h a t t h e said appl ica t ion is g ran ted on t ho following 
g r o u n d s :— 

T h e p a r t i c u l a r s of t h i s case wil l b e found a t page 2 2 of t h e P u r n e a h Eil lah 
Dec i s ions for t h e m o n t h of J u n e , 1 8 5 1 . 

T h e ac t ion w a s b r o u g h t t o recover rupees 1,595-3-11, on account of chanda, 
w h i o h , it w a s alleged, t h e z e m i n d a r s b a d . a s s i g n e d to t h e ances to rs of t h e 
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plaint i ffs , and which t h e defendant, as fa rmer of t h e m e h a l , h a d collected from 
t h e ryo t s , and appropr ia ted . 

T h e pr incipal sudder ameen decreed t h e c la im, a n d t h e judge d i smissed t h e 
appea l . H e held t h a t the fact of t h e rea l i za t ion of t h e c h a n d a by t h e de fendan t 
nega t ived t h e plea brought forward by h im in regard t o t h e i l legality of t h e cess , 
l i e added ,—"for grant ing t h a t t h e cess w a s illegal, t h e appe l lan t could n o t 
benef i t by his own wrong ." W e r e m a r k t h a t t h i s is an insufficient g round for 
a w a r d i n g a demand , admit ted to be illegal, in favor of a n y p a r t y by a process of 
c o u r t . T h e illegality of the cess m i g h t be ground of ac t ion on t h e p a r t of t h e 
r y o t s from w h o m it was levied, on su i t laid to res is t t h e execut ion a n d to o b t a i n 
d a m a g e s on account of it, bu t no t on t h e p a r t of t h e plaintiffs to recover , b y 
a id of tho courts , the a m o u n t improper ly t a k e n by t h e defendant . As t h e 
impos i t ion of arbi t rary or indefinite cesses, w h e t h e r u n d e r t he d e n o m i n a t i o n of 
a b w a b , mahtoot , or any o ther denomina t ion , is, w i th reference to sec t ion 3 , 
Regula t ion Vof 1812, clearly i l legal ,—and chanda is a cess of th i s descr ip t ion , 
— t h e liability of the defendant m i g h t be [ 5 ] considered in an ac t ion of t h e above 
n a t u r e by the ryots , but no t in th i s case. W e a d m i t t h e special appeal , a n d 
annu l l ing t he judge's decision, roraand t h e case t o t h a t officer, in order t h a t h a 
m a y pass a fresh decision, in accordance w i t h t h e l aw as above expla ined . 

The 13th January, 1852. 

P R E S E N T : J . R. C O L V I N , E S Q . , Judge, A. J . M . M I L L S , E S Q . , Officiating Judge. 

P E T I T I O N N O . 486 OF 1 8 5 1 . 

[Procedure — Decree against two persons—Appeal by one only—Decree cannot be reversed at 
aqamsl the other. ] 

Remaad as abovo, the lower appellate court having roversed a decision as regards-
a party who had not appealed from it. 

IN , T H E M A T T E R O F T H E P E T I T I O N O F M O U L V E E K U R E E M D A D K H A N 

A N D O T H E R S , filed in th is cour t on t h e 4 t h S e p t e m b e r 1 8 5 1 , pray ing for 
t h e admiss ion of a special appeal from t h e decis ion of M r . J a m e s Rei ly , 
add i t iona l principal sudder ameen of zil lah Ch i t t agong , u n d e r da te t h e 11 th J u n e 
1 8 5 1 , reversing tha t of Moulvee M a h o m e d Afzul, moonsiff of S a t k o n n e e a , 
u n d e r da te 10th Ju ly 1849, in t h e case of Moulvee K u r e e m d a d K b an a n d 
o t h e r e , .plaintiffs, versus B a k u r Ali Chowdree and o the r s , d e f e n d a n t s , — 

I t is hereby certified t h a t t he said appl ica t ion is g r an t ed on t h e fol lowing 
g r o u n d s : — 

T h i s was an action on a bond for rupees 299 , t h e value of »JC0 a rees of 
m u s t a r d seed. 

T h e moonsiff decreed the claim aga ins t t h e t w o de fendan t s w h o executed 
t h e bond . One defendant appealed, and on his single appeal , t h e p r inc ipa l 
s u d d e r a m e e n reversed the decision agains t both de fendan t s . T h i s is illegal, a s 
r e c e n t l y de te rmined in t he case of Neel M a d h u b Pa l i t , decided on t he 9 t h 
S e p t e m b e r 1851 (vide page 578 of the Decis ions for t h a t m o n t h ) . W e therefore 
a d m i t t h e special appeal, and annulling the pr inc ipa l sudde r a r aeen ' s decis ion, 
r e m a n d t h e case for a fresh decision, which shal l affect on ly t h e p a r t y w h o d id 
a p p e a l 
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The 13th' January, 1852. 

P R E S E N T : A B E R . D I C K , E S Q , J . D U N B A R . E S Q . , Judges. 

P E T I T I O N N O . 489 O P 1 8 5 1 . 

ISuit for possession—Defence that defendant is in possession of only portion of property claimed 
—Issue to be framed.] 

Remand as above, tho lower appellate court baviag neglected to lay down a parti
cular issue. 

I N T H E M A T T E R O F T H E P E T I T I O N o f Mr. R. W . S C O T T , M A N A G E R O F 

* A R M A N A L I K H A N , deceased, filed in th is cour t on t he 4 th Sep tember l $ 5 l , 
p ray ing for . the admiss ion of a special appeal from the decision of M a h o m e d Kul-
l eem K h a n , p r inc ipa l sudder a m e e n of [ 6 ] zillah Backe rgunge , u n d e r da t e t he 
5 t h J u n e , 1 8 5 1 , revers ing t h a t of J u g h u o d b o o Baner jea , moonaiff of Btjwfaul, 
u n d e r d a t e t h e 2 7 t h D e c e m b e r 1 8 5 0 , in tho case of O o m a r K h a n a n d S h a h 
Ri iheemooddeen , plaintiffs, versus Mr. R. W . Scott , m a n a g e r of A r m a n Ali 
K h a n , deceased, do fendau t ,— 

I t is he reby certified t h a t t h e said appl ica t ion is g ran ted on t h e following 
g r o u n d s : — 

T h e plaintiff sued, for possession of t h e whole of a talook, t ho pot i t ioner , 
on t he al legat ion t h a t he , for t h e hei rs of Arman Ali K h a n , held possess ion of 
t h e whole of i t . P e t i t i o n e r in his a n s w e r admi t t ed possession of one-half, a n d 
declared a th i rd p a r t y to ba in 'possess ion of the o the r half, and t h a t par ty a p 
peared a n d confirmed pe t i t ioner ' s s t a t e m e n t , objecting to t h e plaintiff 's su i t . 
T h e moonsiff d i smissed t h e cla im as no t proved, and plaintiff appea led w i t h o u t 
m a k i n g t h e th i rd p a r t y a r e sponden t . 

T h e pr inc ipa l sudde r a m e e n , reject ing tho g rounds on w h i c h po t i t ione r 
c la imed, and a lso t h o s e on which t h e th i rd pa r ty c la imed half of t he . t a l ook , 
decreed t h e w h o l e of plaintiff 's c laim, obsorving t h a t pe t i t ione r h a d a d m i t t e d 
possess ion of t h e whole ta look in his answer . 

T h e p leas on w h i c h t h e special appea l is preferred are , first, t h a t as defend
a n t h a s declared a th i rd p a r t y to be in possession as pu rchase r of one-half of t he 
ta look, and t h a t pa r t y h a d appeared and asser ted h is r ight to one-half, and 
plaintiff had no t m a d e h i m a defendant , t he first issue in t b e case was , w h e t h e r 
t h e case should no t be nonsu i t ed for defect of par t ies ; secondly, fchat t h e pr inci
pa l sudde r a m e e n h a s , c o n t r a r y t o fact, declared in h i s decision t h a t pe t i t ioner 
h a d a d m i t t e d possesss ion on t h o who le ta look in his a n s w e r . 

O n t h e first p lea we observe t h a t t h e pr inc ipa l sudder a m e e n h a s rejected 
t h e docu rmi r t s on wh ich t h e pe t i t ione r c la imed t o hold possess ion of one-half, 
and also t h e d o c u m e n t s on wh icb t h e th i rd pa r ty c la imed t o bold possession of 
t h e o t h e r half. I n hie opinion, therefore, t h e r e w a s no defect of par t i es to 
t h e su i t . 

T h e second plea we find t o be valid, so far a t least t h a t t h e pr inc ipa l sudder 
a m e e n h a s rendered t h e pe t i t ioner conjoin t ly liable for t he whole , wi th the 
m o r t g a g o r s , to plaintiff, t h e mor tgagee . 

As t h e pe t i t ione r in his a n s w e r claimed to have only a r ight t o ono-half of 
t h e ta look, a n d dec lared he hold possession of one-half of i t only , t h e principal 
sudde r a m e e n w a s b o u n d t o l ay down as a n issue w h e t h e r pet i t ioner was in 
possess ion of one-half on ly , a s s t a t ed by himself, or of t h e whole , so as to make 
h i m l iable for t h e whole conjo in t ly wi th t h e mor tgagors . 

W e therefore reverse t h e decision of t he pr inc ipa l sudder ameen, and 
r e m a n d t h e case to be t r ied as above ind ica ted . 
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[ 7 ] The 13th January, 1852 . 

P R E S E N T : J . R. C O L V I N , E S Q . , Judge, A. J . M . M I L L S , E S Q . . 

Officiating Judge. 

P E T I T I O N N O . 509 O P 1 8 5 1 . 

[Suit for possession—Limitation, starling point for -Date of actual dispossession—Not date of 
any foujdaree order.] 

Remand as abovo, the lower appellate ocurt, in calculating the period of l imitat ion, 
having erronously held that the plaintifi'e dispossession should be reckoned from the 
date oi the magistrate's order under Aot IV of 1940, upholding possession in the 
adverse party, and not from the date of the plaintiff's aotual dispossession. See case 
of Bhyrob Ghunder Chowdhree, Sudder Dewanny Adawlut Reports of 1847, p. Hi. 

I N T H E M A T T E R O P T H E P E T I T I O N O F - P E T U M B E R ROY,-filed in t h i s c o u r t on 
* t h e 10 th Sep tember 1 8 5 1 , p ray ing for t h e admiss ion of a special appea l 
f rom t h e decision of R a m l o c h u n Ghose , pr incipal sudder a m e e n of zillah N u d d e a , 
u n d e r da te t he 12th August 1 8 5 1 , affirming t h a t of G o p e e n a t h Bose , moonsiff 
of Santeepore , u n d e r da te 1 3 t h J a n u a r y 1851 , in t h e case of H u r r e e r a m Sein , 
plaintiff, versus P e t u m b e r Roy , defendant ,— 

I t is hereby certified t h a t t h e said appl icat ion is g r a n t e d on t h e fol lowing 
g rounds :— 

Th i s act ion w a s b rough t for the possession of l-J k o t t a h s of l and . T h e 
c la im was decreed by b o t h t he lower cour ts . c 

T h e ground for special appeal is t h a t it haa been e r roneous ly held below, 
w i t h reference t o t h e pr inciple laid down in t h e decis ion passed on t h e 12 th of 
M a y 1847, in t h e case of Roodurmul S u r m a h C h o w d h r e e aga ins t J u g g e r n a t h 
S u r m a h , t h a t t h e da t e of dispossession should be ca lcu la ted from t h e da t e of 
t h e mag i s t r a t e ' s order , under Regulat ion X V of 1824 or Act I V of 1840, w h i c h 
in t h i s case is 3 d a y s wi th in the 12 years , whereas t h e pr inc ip le t h a t d isposses
s ion should be calcula ted from its ac tua l da t e (which t h e plaintiff is b o u n d to 
p r o v e ) , and n o t from the da te of an order of a m a g i s t r a t e upho ld ing possess ion 
in t h e o t h e r par ty , has been declared by subsequen t decis ions a n d t h e e s t a b 
l i shed prac t ice of th i s court .—See order by Mr. H a w k i n s , in t h e s e w o r d s , — 
" N o w i t h a s been recent ly held by th i s cour t a t large, as a genera l pr inciple , 
t b a t t h e period of l imitat ion in such cases is t o be ca lcu la ted from t h e 
d a t o of dispossession and not from t h a t of t he foujdaree order , a n d t h a t t h e 
except ion to th i s rule mus t be on special g rounds ;" (page 424 , Decis ions d£ 
S u d d e r D e w a n n y Adawlut for 1847, case of B h y r o b C h u n d e r C h o w d h r e e ) . W e 
a r e of opin ion t h a t t h e objection is good, a n d t h a t t h e ru le expla ined in t h e o rde r 
of M r . H a w k i n s above cited is t he correct one. W e therefore admffc t h e specia l 
appea l , a n d annu l l ing the decision of both t he lower cour t s , r o m a n d t h e case t o 
t h e moonsiff, in order t h a t he may call upon the plaintiff to prove h i s a c t u a l 
d i spossess ion upon some fixed date, and to reject t h e c la im, or to proceed u p o n 
t h e inves t iga t ion as to t he details of the case, according as t h a t proof m a y o r 
m a y n o t b e j u r n i s h e d . 
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