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[88] The 10th January, 1853.

PRESENT: J. DUNBaR, EsQ., Judge, aAND A. J. M. MILLS, AND
R. H. MyTron, EsQRrs., Oficiating Judges.

Case No. 288 or'1851.

Regular Appeal fromt the decision of Roy Sunkur Lall, Principal Sudder
Ameen of Patoa, dated 20:h March, 1851,

BAB0O BELASBEHARER (Defendant), Appellant v. BEBEE IMAMUN, AND,
AFTER HER DEATH, BaBoo GUNNa LaiL (Plainnﬁf), Respondent,

[Interest —Act XX XII of 1839—Amount tc be in deposit without interest till a certain definite
tame— Litabiiuty for inlevest after expiry of period— No demand mecessary.]

_ An agreement not to demand interest for sums in deposit for a certain period to
recover rupees 17,921-13 principal, and rupees 13,456 4 Kuldar ihterest, does not bar
the award of interest, sbould the money so deposited pot be paid at the end of that
period. No notification of demand of interest is necessary ¢o entitle a person in such
a case to receive it,

Vakeel of Appellant—Moonshes Ameer Alee.
Vakeel of Respondent— Baboo Ramapersaud Roy.

APPEAL laid at rupees 15,817—14-9-10, decreed against the appellant in part
of rupses 33.468 8-1, or ginally sued for by the plaintiff.

The szuit was instituted against appellant and Rasbeharee under the fol-
lowing circumstances, as set forth in the plaint. In the suit of Asudoollah
versus the plaintiff in this ease, Asudoollah got a decree for possession of certain
mouzabs, and on the security of Jaffer Shah obtained possession pending the
apoeal of plaintiff to the Sudder Dowanny Adawlut. On the 26th September,
1817, the Sudder Dowannv Adawiut reversed the decision, and plaintiff obtained
possession. Wnen Asudoollah appealed to the Privy Council, plaintiff was
required to give security, aud the defendants in this case becamse sureties ; in
consideration of which plaintiff made over vossession of the property to them,
they binding themselves to keep the profits in deposit for plaintiff until the
decision of the case.

Subsequently, one Musst. Mujjoo obtained a decree for 6 annas of the
property, when defendants petitioned to be reloased from responsibility ag
securities. On the 5vh November, 1823, the Sudder Dewanny Adawlut cancel-
led tbe security-bond, and ordered plaintiff to find fresh security for 10 annas,
and Mujjoo for 6 annas’ shares, and that the collections hitherto made should
remain in deposit with the former securities till the decision of the suit in
appeal. Subsequently, Amijud Hossein got a decree for 4 annas of the property,
and he was ordered to give securitv for 4 annas, and plaintitf for 6 annas’ share.
Accordingly, Kishen Jeevan Dass and Brijlall Sahoo became securitv for
plaintifi, on 12th May, 1826, and these securities obtained possession. Subse-
quently, by [39] solanama, in the Sudder Dewanny Adawlut, plaintiff recovered
1% anna share from Mujjoo, thus making his portion 7% annas,

On 7th Dacember, 1836, the appeal to the Privy Council was dismissed,
and plainsiff claims the amount of the vrofits of his share«in the property,
which he asserts were collected by the defendants, but which he asserts were
never refunded to bim,—the few payments which were made, and which are given
at the foot of the plaint, being on account of interest. Plaintiff adwits that it
was agreed that no interest sinould be charged on ,the deposits, but as the
defendants neglected to fulfil their part of the condition, viz., to refund on the
dismissal of the appeal to the Privy Cuuncil, he considers that interest iz fairly
due to him, and sues for it accordingly.
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The defendant Rasheharee made an amicable arrangemens, and filed a
petition, statirg that be would pay half the amount of principal and interest
sued for.

Belashebaree, the defendant, appellant, id his defence stated that the total
amount of eollections for which he was responsible was rupees 8;960-8, and
Rashehares for a similar amount ; thut out of tbat due by him plaintiff had
admitted the receipt of rupees 4,775, and that his receipts anfl those of his vakeel
would prove a further payment of rupees 2,600, and that rupees 602-13 were
paid under order of Court for fees to vakeels; that the original agreement
barred a demand of interest, and payment of the prineipal having been made, no
claim for interest ouﬂhb to be admirtsed.

The first question which the principal sudder ameen disposed of was that of
whether the suit was barred by the law of limitation, and he rulel that by
clause 4, section 8, Regulation IT of 1805, it was not, being for amount of
deposit.

He rejected the receipts alluded to and tendered by the defendant Belas-
bebares, and holding that the defendant had not {ulfilled by prompt payment the
conditions on which interest was waived, he held the defendant responsinle for
the princival sued for and interest from the date of the decision of the Privy
Council being notified to him, amounting altogether to rupees 15,817-14-9, and
passed a decree against him accordingly, with costs in proportion. He further
recorded that the defendant Rasbeharee had paid the plaintiff his share by
amicable settlement, and exempted him from all but his own costs.

From this the defendant Belasbeharee appeals, and his pleader has submit-
ted the following issues :—

Issues on behalf of the appellant :

First, —Whether in the present case the proceeding under section 10,
Regulation XXVI of 1814, has been held agreeable to the direction contained
in the Cireular Order of 8th May, 1850, and whether the lower court’s decision
is not defective and incom [40])plete, in case the proceeding has not been held ag
directed by the Circular Order above cited ?

Second,— Whether the statute of limitation is not applicable to the present
casge ?

Third,—Whether the receipts repudiated by the plaintiff are proved and
trustworthy ?

Fourth,—Whether, with reference fo law and equity, as well as the stipu-
lation contained in the document, the plaintiff is entitlel to receive interest on
the sum deposited ?—and, if so, then from what period is he to get intsrest, and
to what amount 2—and whether the principal sudder ameen’s decision respect-
ing the above point is sufficient ?

Fifth,—Whether the plaintiff can be benefited and the appellant should
guffer a loss by the compromise effected bstwedn the plaintiff and Baboo
Rasbehares, one of the defendants ?

On opening tha case, the pleader for appellant gives up the first and second
issues ; argumentr therefore is directed to the fourth issue.

Moonshee Ameer Alee, for appellant —The principal sudier ameen holds
that the agreement only barred the charge of interest uo to the date of decision
of the Privy Council being made known. The agreemount does not bear such a
construction. The pleader reads it to the following effect, viz., that ** the pro-
fits should be held in deposit without interest till the adjudication (ruffadad) of
the case, and that the plaintiff would pever demand interest.” The decision of
the principal sudder ameen, he contends, is contrary to the last sentence.
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The docision wag made known 5th May, 1837 ; paymerts were made up to
1842, under several receipts which are admitted by plaiotiff,” These receipts
acknowledge payment on acgount of deposxt not on aecount of interest. There
are oher persons besides plaintiff to receive the deposits, viz., Amjud Hossein
and Bebes Mujjoo. When these persons demanded payment they raceived it and
granted a release in 1840, and made no claim to interest, which is not probable
they would have dove if it were justly claimable. My client paid whenever
pa¥mert was demanded, and is not liable to interest merely because the plaintiff
peglected to demand payment in full.

In a case declded in 1836, on the 3rd April, interest was given on deposit
money, in which it bad been stipulated that interest shéuld not be claimed, but
in that case it was proved that payment had been demanded but refused on
frivolous pretexts.

I( the claimant neglect to demand payment, is the persen by whom it isg
due to be punished by being echarged with heavy interest ?

In a case decided 6th May, 1836, the Court refuseda’to decree interest on
reut not elaimed for a long period.

{313 According to act XXXII of 1839, the plaintiff, lf he had claim to
interest, should have notified ; not baving done 8o, he cannot claim it,

Baboo Ramopersaud Roy in apnswer.—The agreement was for mutual
benefit. The deferdant was to have the use of money collected without interest
for a certain period, provided my client was successful in the suit appealed ; and
if otherwise, the defendant was liable for the interest due o the opposite party ;
my client’s bevefit was freedom from risk.

The agreement was, that the collections should remain in deposit without
interest till the decision of the case, and this Court passed an ordet to the same
effect on the defendant praying to be absolved from being security after the
decree in favor of Mujjoo. In 1846, on the Court ordering payment of costs
due to Government, my client referred the Court to the defendant, and the
defendant being called upon, stated that he had paid all due by him ; seeing,
therefore, that defendant was acting a dishonest part, my client was obliged to
go into court, In my client's petition of 1836 hie claim to interest is'disbinctly
stated.

There was no necessity for my client to demand payment; it was for
defendant to tender it.

The aets of my client’s sharers cannot bind him in any respect.

As to the Act of 1839, this claim comses under the first category of the
Law, v7z., a debt pavable af a certain time, which does not require a demand
to be made in order to justify a claim to interest. Interest is therefore due to
my client.

Moonshee Ameer Alee in reply.—The pleader for respondent bas not
attempted to explain the last sentence in the agreement relied on by me. My
client was security for rypees 1,28,530; no benefis to him is apparent in the
transaction,

On the third issue:

Moonshee Ameer Alee.—The two receipts repudiated are precisely the same

as those admitted. They ars, one dated Bhadoon, 1245 for ... Rs. 500
Ditto 7th Cheyt 1246, ' 2,100

—

. Total .2 Re-2,600
The reasons of the principal sudder ameen for rejecting these are, first,

that plaintiff has denied them, which is a futile reason.
Second, that défendant has nob stated the dates of them in his angwer.
This applies also to the receipts admitted by tke principal sudder ameen.
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Third, that Muokkoo, witness, states that Sheebchurn was an abtesting
witness, which the receipt does not bear out ; this is a trifling mistake ; there is
one Shoomrun Lall, an attesting witness.

[42] Ove of the receipts, dp,tea 19th Bhadoon 1245, admitted by plaintiff,
and that of 7th Cheyt 1246, repudiated, are witnessed by the same witness.
They all bear plaintiff's seal.

Moonshee Ameer Alee here requests the Court to he4r the evidence of
Sheikh Mukkoo, Ramchurn and Brijmohun, the last, at the time of examina-
tion, a vakeel of Cecurt,.

Babco Bamapersaud Roy, in answer.—The absence of date of the receipts in
the answer shows that the receipts were not ab that time in existence. The
similarity of the receipts is no argument in favor of their genuineness. The
defendant had the real ones befere bhim as a guide to the forgery. The wit-
nesses have deposed with suspicious accuracy to petty details after:a.long
lapse of years; nevertheless, they cannot say wko wrote them. The two last
witnesses have given unsatisfactory reasons for being present at the time of
payment.

Moonshee Ameer Aleein reply.—The receipts do not cover the whole amount
due. } my client were disposed to forge, why should he not have forged a
document which would cover all the demand ?

JUDGMENT.

The Court are of opinion that the plain meaning of the agreement was,
that the collections should remain in deposit with defendant, without interest,
as long as the case was under litigation, but not after. It was a debt in the
words of Act XXXII of 1839, payable at a certain time, and po demand on the
part of plaintitf was necessary in order to render the defendant liable forin-
torest after the final decision was known,

On the subject of the genuineness of the receipts, the Court, in addition to
the reasons adduced by the principal sudder ameen for rejecting them as fabricat-
ed, fird that they are both in the same handwriting, and different from those in
which the admitted receipts are written. One of them (that for the largest sum)
is on a stamp of rupees 2, while a stamp of 1 rupee value would hava covered the
amount, and the endorsement shows that it was bought at Arrah, while the resi-
dence of both the parties in this case and the transaction purporis to have taken
place at Patna. The Ccurt attach much weight to the fact that the defendant
gave no dates of the receipts in his answer, and the receipts neither bear
the namae of the writer, nor can the witnesses state who he was, although they
go very minutely into other details. Under such suspicious circumstances, the
Court do not feel that the judgment of the principal sudder ameen ought
to be interfered with. The appeal is dismissed with costs.
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