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Patpa, under date the 12th July 1854, affirming that of Moulvee Moheeocoddeen,
aoting additional sudder moonsiff of that distriet, under date 27th July 18583,
in the case of Musst. Chundrawuttee, plaintiff, versus Thomas Pigou, defendant.

It is hereby certified ,that the said appligation is granted on the following.
grouhds :—

Plaintiff sued the defendant, Mr. Thomas Pigou, for rent of certain land in
the city of Patna. Defentant pleaded that the rent had been already paid to-
one Bolakee Lal, a coparcener of the plaintiff, who ought to have been party to
the suit; that the estate, of which he was in charge, was under odhtrol of the
registrar of the Supreme Court, and tbat the defendant was only acting as an
agent on his part, the engagements which had heen taken, baving been in the
name of Mr. John Pigou, deceased. The moonsiff overruled all these objeetions,.
considering that there was no necessity to make Bolakee Lal a party to the
suit, and tbat the agent was liable for the rent under tbe engagement of the
deceased Jobn Pigou.

On an appeal to the principal sudder ameen, he confirmed the moonsiff’s
orders on the ground that the rent sued S%r was unliquidated, but without
going into the objections as to defect of parties and as to the payments which
were dlleged,to bave been made to the absent coparcener Bolakee Lal. The
special appeal is preferred on the ground that the prineipal sudder ameen had
neglected to try any issues on the points raised in appeal respecting the
absence of Bolakee Lal, or the non-liability of defendant on account of bis being
merely the agent in charge for the Supreme Court officer. It is further urged
that the original engagement for Mr. T. Pigou had never been produeced.

We consider that it was incumbent on the principal sudder ameen, in
frying the appeal, to determine the issue raised in respect to the absence of
Bolakee Lal, who is stated to have received the rent from the defendant,
especially as plaintiff admits that he is a [B49] coparcerer, though an
unregistered one. The other pleas raised as to the pon-liability of the
defendant, as being only the agent for the regisirar of the Supreme Court,
should also have been dJdetermined in appeal, and the kubooleut called for,
‘We return the case for re-trial by the principal sudder ameen with advertence
to the above remarks.

The 9th June,” 1856,

PRESENT: J. 8. TowRENS, C. B. TREVOR AND H. C. METCALFE, ESQRS.
Extra Judges.

CAsSE No. 236 oF 1853.

Regular Appeal from the decision f Syed Ahmdd Buksh, Principal Sudder
Ameen of Rungpore, dated 4th April, ¥853.

CALICHUNDER LAHOOREE (Plaintiff), Appellant v. PRUSONNOCOOMAR
TAGORE (Defendant), Respondent.
[Suit for possession of lgnd—Adverse possession— Assertion of title by defendant in his own

right for over 12 years—Plaintiff's knowledge and acquiescence— Limitation—Addverse
possession complete—Suit barred.}

Suit held to be barred under the statute of limitation where the party suing for the
lands had remained silent in the assertion of his title in them during a series of liti-
gation to which he had originally been made a party, inthe resumption and special
commissioner’s court, extending ober a period far in excess of 12 years.

Vakeebs of Appellant—Baboo Bungseebuddun Mitter and Mr. R.T. Allan.
Vakeels of Respondeni—Baboos Ramapersaud Roy, Sumbhoonath Pundit,
Kishen Sukha Mookerjea and Moonshee Ameer Alee.
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SUIT laid at rupees 12,500.

Plaintiff is proprietor of 4-annas share in pergunnah Connyebaree in
Goalpara, Assam, and iostituted this suit onthe 5th of August 1850, to
recover possession from the respordent of that proportion in 2,500 boegas
of alluvial land, which he claims as belonging to the above pergunnah,
and situated to the east of the river Berhampoofer, and west of a nullah,
stated bv respondent to lie in the original bed of that river. Plaintiff
sued the réspondent as in possession of the lands, making bis (plaintiff’s)
co-sharers in the 12 annas of Connyebaree also defendants, as he alleges they
bad avoided themselves suing in oollusion with the respondent, Prosanno-
coomar. Respondent ciaims the lands as belonging to pergunnah Patilladoho,
to whioh he alleges they were originally attached, and had reformed on the
west of the old eourse of the Berhampooter, the real houndary beiween the
two pergunnahs ; a plea of limitation was put forward in the lower court, on
the ground that respondent bad been restored to possession of the lands ever
since a decree passed by the special eommissioner, under Regulation III of
1828, on the 18th [820) April 1838, in resumption suit, which had been
brought by the Government, and that 12 years and upwards of 3 months
having elapsed from such possession alone, plaintifi’s action was barred. The
principal sydder ameen, whilst he went into the merits of the case, and deter-
mined that the lands belonged to Patilladoho, the nulla to the east forming the
boundary, pevertheless gave an opinion that 12 years, 3 months and upwards
had elapsed since date of possession acquired by respondent after the special
commissioner’s decree and before date of suit.

The first question which we have to take up in appeal is, whether the
statute of limitation applies, and whether plaintiff is shown to have been out
of possession more than 12 years before suit. It appears that the Government
resumption suit for the lands was instituted on the 1st of April 1828; that on
the 10th of January 1834, they were resumed, attachment takiog place six
months afterwards In the resumption suit, in the first instance, plaintiff did
not appear, nor yet after the decree or attachment. The (defendant) respondent
bowever did so, and defeuded the resumption suit throughout, so also, after
decree, he appealed to the special commissioner, plaintiff also in tbat cours,
though ocited, not nppearing. On the 18th of April 1838, distinct orders were
passed by the #pecial commissioner, directing, on the appeal of this respondent,
that the lands should be restored %o his possession and collactions refunded to
him. It is argued by tbe pleaders of appellant that though the orders of the
special commissioner directed possession to be given to respondent, on the date
stated, he could not sbow that he had they actually entered on such possession ;
that this entry did no fake place until Aghun 1245 B. 8., or November 1838,
which left plaintiff several months of the 12 years to bring his suit. Respond-
ent’s pleader challenges appellant to show that possession was not entered on
until the date alleged, and contends that the special commissioner’s orders, in
the absence of anytbing to the contrary to show that possession did pot then take
place, must be taken as the true date; that these orders directed respondent to
enfer on collections of the mebal from the commenesment of 1245, or April 1838,
and that even taking the date of the collector’s perwannah, giving effect to the
orders and dated the 1st August 1838, the suit was beyond time. Plaintiff
(appellant), we observe, with advertence t¢ the above argumeut, cannot show
that respondent acquired possession only in Aughun 1243, and under all the
olrcumstances, and in the absence of proof of any moure recent posaession, we
shipk the date of the special commissioner’'s orders appear the safest and the
mos$ binding, in determination of the point as put. We consider, moreover,
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that plaintif not having appeared ,in the resumption sunit, or in appeal
after $¢he date of attachment of the lands in 1834, he oannot maintain his
baving held any real or constructive possession even from that [821] date so
far from his being able to,do so. It appears to us, that there was a construe-
tive°possession held during the period mtervemng the attachment by the col-
dector, and the release ordered by the spetial commissioner, by respondent, who
had appeared as the party in the wTesumption suit, the collestor holding the
possession during the interval for the partiy who eventually gained the suit, and
‘who must be cousidered to have appeared in it alone, and so deferdled it, after
what was in fact a relinquishment mnade by non-appearance of the (pla.mhlﬁ)
appellant. We confirm the orders of the lower court as dismissing the claim,
but do so without going into the merits, as on the above ground we find the
«ase barred under the statute ; appellant liable to costs.

The 11th June, 1856.

PRESENT: A. SCONCE, Esq., Officiating Judge AND C. B. TREVOR, ESQR,,
Eztra Judge.

PEeTITION NO. 1782 OF 1855.

4 Praclsce, partses— Dispute between ryo's of same zamindar regarding title to land as appurien.
ant to this or thal village of samindar—Zamindar, if necessary party.]

Held that in a matter of litigation between two ryots as to whether the land in dis-
pute belongs to this or that village of the same zemindar, it is not necéssary to make the
zemindar a formal defendant, hls right being in no way affected ; nonsuit coasequently
reversed, and suit remanded for investigation on the merits.

Vakeels of Pelitioners—Moonshee Ameer Alee and Moulvee Aftabooddeen.
Vakeel of the Opposite Party—Baboo Gobindchunder Mookerjea.

JN THE MATTER OF THE PETITION OF RUGOONATH ROY AND OTHERS, filed in

this court on the 18th December 1855, praying for the admission of a special
-appeal from the decisidn of Maulvee Mohomed Rooknooddeen Khan Bahadoor,
priucipa.l sudder ameen of Shahabad, under date the 5th September 1855,
reversing that of Syed Akbar Alee, moonsiff of Buzar, under date the
23rd April 1855, in the case of Rughoonath Roy and others, plaintiffs versus
Bahadoor Sha Khan, defendant.

It is hereby ocertified that the said application is granted on the following
grounds :—

Rughoonath Roy and others,s patitioners, sued jefendant for 32 beegas as
belonging to mouza Chilhurree; the defendant pleaded that the land was his,
and appertained to the village of Khosalpore ; Raja Mohessurbuksh Singh, who
is the zemindar of both the above mentioned villages, presented a petition before
the lower court, stating that the land in dispute was within the village of
Xhosalpore.

The moonsiff gave plaintiffs a deoree; on appeal, however, they were
non-suited by the principal sudder ameen, because they had not formally
made Rajab Mahessurbuksh Singh a defendant in the case.

[822] Plaintiffs now appeal specially and urge that in the dispute between
the defendants and themselves, as to whether the land belonged to thig village
or the other of the Rajah, it was not necessary to make the Rajah & formal
defendant, and consequently that the order of nonsuit, passed by the principal
sudder ameen, is ineorrect.
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