
S.C., Bengal 80NATUN DA8S υ. KALACHUND DUTT [1857] 18 S.D.A.R 972 

The ith June, 1857 . 

P R E S E N T : Η . T . E A I K E S , B . J . C O L V I N » A N D J . H . P A T T O N , E S Q R S . , Judges. 

C A S E N O . 638 O P 1856 . 

Spec ia l Appea l from t h e decision οξ M r . P . B . K e m p , J u d g e of B a c k e r g u n g e , 
d a t e d 1 7 t h Augus t 1855 , revers ing a decree of B a b o o S r e e n a t h B y d i a -
bag ish , P r i n o i p a l ' S u d d e r A m e e n of t h a t d is t r ic t , da t ed 1 4 t h F e b r u a r y 1 8 5 5 . 

S O N A T U N D A S S A N D G O O R O O P E R S H A D G O O H O {Defendants), Appellants v. 
K A L A C H U N D D U T T A N D O T H E R S {Plaintiffs), Respondents. 

[Regulation VIII of 1819, section 18, clause 3— Ex parte Clearing of summary suit by 
Collector—Simultaneous issue of "process of arrest and proclamation for detendatit's 
attendance—Technical informality—Act IX of 1854.] 

Case remanded for trial on its merits, as the technical informality relied upon by 
the judge was opposed to Act IX of 1854. 

Vakeels of Appellants—Baboos B a m a p e r s a u d B o y and S u m b h o o n a t h 
P u n d i t . 

Vakeel of the Respondent, Baboo Nobokishen Dutt—Baboo U n o n o d a p e r s a u d 
B a n e r j e a . 

Vakeel of the Respondents, Baboos Moheschunder Mookerjea and Kashee-
chunder BhiMacharj—Baboo K i s h e n Ki sho re G h o s e . 

T H I S case was a d m i t t e d to special appeal on t h e 12 th D e c e m b e r 1856, u n d e r 
t h e following cert i f icate recorded by Mess r s . A. Sconce a n d J . S . T o r r e n s : — 
" I n d i spos ing of t b e appea l now brough t before us , t h e zi l lah judge h a s set 

as ide a sale m a d e in execut ion of a s u m m a r y decree, on t h e g round t h a t t h a t decree 
w a s i l legally passed . Beferr ing to t h e provis ions of c lause 3, sec t ion 18, 
R e g u l a t i o n ' V I I I of 1819 , t he judge p r e sumes t h a t p rev ious to t h e hea r ing of 
a su i t ex parte, first a process of a r r e s t and subsequen t ly a p r o c l a m a t i o n [ 9 7 2 ] 
for t h e a t t e n d a n c e of t h e defendan t shou ld be t a k e n ou t , a n d cons ider ing t he 
consecu t ive a n d n o t t h e s i m u l t a n e o u s issuing of these processes to be impera t ive , 
h e finds t h a t in t h e p r e s e n t case t he se processes w e r e s i m u l t a n e o u s l y i ssued, 
a n d t h a t t h e decree w a s passed c o n t r a r y to law. 

" W e a d m i t t h i s specia l appea l to t r y w h e t h e r t h e decis ion of t h e judge 
s h o u l d be m a i n t a i n e d , or w h e t h e r on t h e o t h e r h a n d t he val idi ty of t h e s u m m a r y 
decree s h o u l d be disposed of upon cons idera t ion of t h e m e r i t s of t h e pleas of 
non- l i ab i l i ty t a k e n by t he (plaintiff) r e s p o n d e n t . " 

J U D G M E N T . 

T h e judge h a s held t h a t previous t o hear ing a case ex parte u n d e r c lause 3, 
sec t ion 18, R e g u l a t i o n V I I I of 1819, process of a r r e s t shou ld be first issued, 
a n d if unsuccess fu l , p r o c l a m a t i o n m u s t be subsequen t ly publ i shed , bu t t h a t 
t h e t w o processes c a n n o t be s imu l t aneous ly t a k e n ou t by t h e plaintiff ; t h a t t h e 
a d o p t i o n of t h i s cour se of p rocedure m u s t be held to h a v e been in jur ious to 
t h e de fendan t , as it depr ived h i m of t i m e to m e e t t h e d e m a n d , a n d conse
q u e n t l y t h e d e t e r m i n a t i o n of t h e legal i ty or o t h e r w i s e of s u c h a proceeding is 
n o t ba r r ed by t h e prov i s ions of Act I X of 1854 . 

As t h e case before u s was decided as above, in acco rdance w i t h a j u d g m e n t 
pas sed b y t h e judge in case N o . 29 of his file, da ted 14 th Augus t 1855 , copy of 
w h i c h j u d g m e n t w a s placed on t h e record of th i s case as c o n t a i n i n g t h e grounds 
a n d r ea sons , w h i c h guided t h e judge in pass ing j u d g m e n t in t h e p resen t case ; 
a n d as case N o . 29 h a s been a l ready r e m a n d e d by t h i s cour t on pe t i t ion 
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N o . 1641 of 1855 de te rmined 1st M a y 1856 , on t h e g r o u n d t h a t Act I X of 
1854 barred t h e cons idera t ion of t he t echn ica l i n fo rma l i ty rel ied u p o n by t h e 
judge in bo th of t he se judgments , ' we , for t h e r e a s o n s given in t h e o rde r of 
r e m a n d , reverse t h e decision passed in t h i s case a lso , a n d r e m a n d i t for t r i a l 
on t he mer i t s . 

[ 9 7 3 ] The ith June, 1857 . 

P R E S E N T : Η . T . R A I K E S , B . J . O O L V I N A N D J . H . P A T T O N , E S Q R S . , Judges. 

Specia l Appeals from the" decision of Mr . O. W . Male t , Juelgeof J e s s o r e , da t ed 
2 n d J a n u a r y 1856, revers ing a decree of B a b o o A n u n d c h u n d e r Bane r j ea , 
S u d d e r Ameen of t h a t d is t r ic t , da t ed 22nd F e b r u a r y 1 8 5 5 . 

C A S E N O . 654 O F 1856 . 

R A J A P R O S H U N N O N A T H R O Y B A H A D O O R (Plaintiff), Appellant v. 
B U N G S E E B U D U N D A S S A N D O T H E R S (Defendants), Respondents. 

Vakeel of Appellant—Baboo R a m a p e r s a u d R o y . 
Vakeel of Respondents—None. 

C A S E N O 6 5 5 O F 1856. 

R A J A P R O S H U N N O N A T H R O Y B A H A D O O R (Plaintiff), Appellant v. R A M D H O N E 
M U J O O M D A R A N D O T H E R S (Defendants), Respondents. 

[Rent—Zamindar's inherent power to sue /or enhancement—Regulation V of 1812, sections 
9, II, iffect of.] 

Case remanded for trial on its merits, as the power to sue for enhancement of rent is 
inherent in zemindars and was only extended to others than tbem by sections 9 and 
11, Regulation V of 1812. 

Vakeel of Appellant—Baboo R a m a p e r s a u d R o y . 
Vakeels of the Respondent, Ramdhone Mujoomdar—Baboos U n n o d a p e r s a u d 

Baner jea , S r e e n a t h D a s s and D w a r k a n a t h M i t t e r . 

T H E S E eases were admi t t ed to specia l appea l on t h e 1 8 t h D e c e m b e r 1856 , 
u n d e r t h e following cert i f icate recorded by M e s s r s . B . J . Colvin a n d 

J . S, T o r r e n s :— 
" T h i s w a s a su i t for e n h a n c e m e n t of r e n t by a z e m i n d a r . T h e judge on 

t r i a l of t h e case finding t h a t plaintiff was t h e hei r of t h e or ig inal se t t l e r w i t h 
G o v e r n m e n t , and no t an auc t i on -pu rchase r as d e n o t e d in sec t ion 9, Regu la 
t i o n V of 1812, or m a n a g e r or farmer , a s deno ted in sec t ion 1 1 , a n d conceiv ing 
t h a t t b e law m e a n t t h a t power of e n h a n c e m e n t of r e n t w a s l imi ted to auc t ion-
p u r c h a s e r s , managers or farmers , & c , h a s d ismissed t h e su i t w i t h o u t going 
i n t o t b e mer i t s . T h e special appea l is preferred mere ly in object ion t o th i s 
v iew of t h e law adopted by t h e judge, a n d as t h e r e a p p e a r s l i t t le d o u b t t h a t it 
is e r roneous , and t h a t t he sec t ions in q u e s t i o n a r e n o t worded so as to t a k e 
a w a y t b e inheren t power of [ 9 7 4 ] t b e z e m i n d a r s , u n d e r t h e i r s e t t l e m e n t w i t h 
G o v e r n m e n t , over the i r ryo t s , b u t s imp ly t o ex tend such p o w e r t o auc t ion -
p u r c h a s e r s , managers , &e., a s the i r r e p r e s e n t a t i v e s , w e a d m i t t h e specia l appea l 
t o t r y w h e t h e r t he case should n o t be r e m a n d e d for t r i a l on t h e m e r i t s . " 

J U D G M E N T . 

W e cons ider t h a t t h e judge is in e r ro r in t h i n k i n g t h a t t h e r igh t t o e n h a n c e 
r e n t s is confined t o auc t ion -pu rchase r s a n d o t h e r s , n a m e d in sec t ions 9 a n d 

16 




