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Theith June, 1857 . 

P R E S E N T : Η . T . R A I K E S , B . J . GOL,VIN A N D J . H . P A T T O N , E S Q R S . , Judges. 

C A S E N O . 635 O P 1 8 5 6 . 

Special Appea l from t b e decision of Mr . D . I . M o n e y , J u d g e of M o o r s b e d a b a d , 
da ted 10 th December 1855 , l eve r s ing a decree of Moulvee Syed Abdool 
W a h i d K h a n Bp.hadoor, P r inc ipa l S u d d e r A m e e n of t h a t d i s t r i c t , da t ed 
1 7 t h N o v e m b e r 1848. 

B E J O Y G O B ' N D BtjRRAti AND O T H E R S (Defendants), Appellants v. 
B I S H U S H W U B B A E A N D O T H E R S (Plaintiffs), Respondents. 

[ Special appeal— Dismissal— Wasilat— Costs, ] 

Special Appeal dismisses on tbe first point set forth. Order amended as to wasilat 
and costs. 

Vakeels of Appellants—Baboos K i s h e n k i s h o r e G h o s e a n d J u g d a n u n d 
Mooker jea . 

Vakeels of the Respondent, Mr. Robert Watson—Baboo R a m a p e r s a u d R o y 
a n d Mr . R. T . Allan. 

Vakeels of the Respondent, Omeshnarain—Baboo D n n o d a p e r s a u d B a n e r j e a 
a n d S r e e n a t h D a s s . 

T H I S case was admi t t ed to special appeal on t h e 12 th D e c e m b e r 1856, u n d e r 
t h e following certificate recorded by M e s s r s . A. Sconce a n d J . S . T o r r e n s :— 
M r . A. S C O N C E . - r " Plaint i ffs , n o w r e s p o n d e n t s , in t h e pos i t ion of p u r c h a s e r s 

of p e r g u n n a h Rokenpore , &o., wh ich a t a sa le for a r r e a r s of revenue , t h e y 
b o u g h t on t h e 30 th J a n u a r y 1842, ins t i tu ted t h i s su i t to recover possess ion of 
beegas 435-2 -5 , described as bhuratee l and , w h i c h t h e y c la imed as be longing t o 
beel S o n a d e h , s i tua ted wi th in t h e z e m i n d a r e e of p e r g u n n a h R o k e n p o r e . 

[ 9 6 8 ] " On t b e 24th April 1850 t h e c la im of plaint iffs ' w a s d i smissed by 
t h e zi l lah judge under t h e law of l imi ta t ion , but on t h e 1 9 t h Augus t 1852 , t h e 
S u d d e r Cour t ruled t h a t l imi ta t ion aga ins t a n a u c t i o n - p u r c h a s e r , a t a sa le for 
a r r ea r s of revenue , m u s t be reckoned from t h e d a t e of p u r c h a s e , a n d accord ing ly 
t h e su i t w a s t r ied by t he zil lah judge on i t s m e r i t s o n t h e 2 5 t h J u n e 1 8 5 3 . I n t h i s 
decision, t h e judge r emarked t h a t beel S o n a d e h (as s u c h ) w a s p roved to belong 
to t h e p l a in t i f f s ' z eminda ree , and t h a t t h e d i spu ted l and w a s t h e bhuratee of 
beel Sonadeh , but in consider ing w h e t h e r by v i r tue of t b e t e r m s of t h e p e r m a n e n t 
s e t t l emen t t he l ands fell w i th in t h e plaintiffs ' z e m i n d a r e e , a n d shou ld of r i g h t 
be held to belong to t h a t e s ta te , t h e judge observed t h a t if the solid land had 
been formed prior to that settlement, the plaintiffs can have no title to it, for t h e 
G o v e r n m e n t could no t sell t o t h e m m o r e t h a n t h e y h a d ac tua l ly se t t l ed in 
p e r m a n e n c y wi th t he or ig inal p ropr ie to r s , and if s u b s e q u e n t , t h e de fendan t 
shou ld be held to have been in possess ion of a por t ion of an e s t a t e , wh ich formed 
t h e original zemindaree of plaintiffs, a n d t h a t plaintiffs wou ld be en t i t l ed t o 
recover th i s portion by the i r p u r c h a s e . T h e judge a p p e a r s t o h a v e conc luded 
t h a t as t h e case stood, t he de fendan t s were proved t o h a v e been in possess ion 
of t h e land for more t h a n fifty y e a r s ; t h a t t h e i r possess ion a t t h e t i m e of t h e 
p e r m a n e n t se t t l ement should s h o w t h a t t h e land formed p a r t of t he i r e s t a t e , 
a n d n o t of plaintiffs, and t h a t plaintiffs, w h o c a m e in to cour t , a s se r t i ng t h a t t h e 
d i spu t ed l and belonged to the i r es ta te , we re bound t o p rove t h a t it b a d accre ted 
s u b s e q u e n t to t h e p e r m a n e n t s e t t l e m e n t . T h e judge from his r e m a r k s , a t page 
50 , o n a second case, in which t h e s a m e i s sue w a s ra ised , w a s of op in ion t h a t 
plaint iffs by the terms of their ftettlement h a d a r i g h t t o t h e j u l k u r or w a t e r of 
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beel S o n a d e h , a n d n o t t o t h e l a n d ; and h e concluded, a^ I a p p r e b e n d , from the 
w h o l e ev idence before h i m , t h a t t h e long adverse possession of de fendan t s 
a l w a y s recognised by t h e predecessors* oi t he se plaintiffs, e s t ab l i shed the 
p r e s u m p t i o n t h a t t h e l and a t t h e t i m e of t h e p e r m a n e n t s e t t l e m e n t belonged to 
m a t B a g d e h u n d e r t he i r village of B a m d e b p o r e . 

" T h i s dec is ion c a m e before t h e Sudde r C o u r t on t h e 9 t h April 1855 . I t 
w a s observed t h a t a s t h e judge h a s decided t h a t t h e l a n d s in d i spu t e a re t h e 
bhuratee l a n d s of a beel compr i sed in plaintiff 's zemindaree^ a n d plaintiff h a s a 
r i g h t t o possess t h a t z e m i n d a r e e w i t h all i t s a p p u r t e n a n c e s , it w a s for de fendan t s 
t o s h e w cause w h y t h e s e l a n d s so found to h a v e been inc luded in plaintiff 's 
e s t a t e , could be he ld by t h e m as belonging to the i r z e m i n d a r e e : t h e judge h a s 
gone on a wrong pr inc ip le in r equ i r ing t h e plaintiffs <b p rove w h e n t h e s e l ands 
a c c r e t e d . T h e case w a s accordingly r e m a n d e d , a n d finally t h e z i l lah judge 
observ ing t h a t t h e de fendan t s on ly showed a p r e s u m p t i v e proof of o w n e r s h i p by 
r e a s o n of t he i r v e r y long u n d i s t u r b e d possess ion of t h e d i spu ted [ 9 6 9 ] l ands , 
b u t n o t s u c h ev idence , as u n d e r t h e rul ing of t h e S u d d e r Cour t , appea red to be 
r equ i red , decreed t h e plaint i ffs ' c la im a s laid in t h e p la in t . 

" Ifi t h e app l i ca t ion m a d e for t h e admiss ion of a special appea l aga ins t t h i s 
j u d g m e n t , severa l g rounds are laid before us ; one is t h a t it was wrong to t h r o w 
t h e o n u s ' o n de f endan t s ; a n d a second t h a t t h e zillah judge h a s n o t decided the 
case u p o n h i s o w n view of the ev idence bu t upon w h a t appea red to be t h e view 
of t h e S u d d e r C o u r t ; and upon t h e whole , i t seems to m e t h a t t h e decree of t h e 
zi l lah judge h a s failed legally to d e t e r m i n e t h e m o s t m a t e r i a l po in t a t i s sue in 
t h e cause . I t a p p e a r s to m e t h a t an inc iden ta l r e m a r k m a d e in t h e order of 
r e m a n d h a s in jur ious ly for t h e de fendan t s , na r rowed t h e i ssue , wh ich t h e z i l lah 
judge t h o u g h t it c o m p e t e n t to himself to t ry . I t w a s saM in t h e order of t h e 
S u d d e r C o u r t t h a t ' plaintiff h a s a r igh t to possess h i s o w n z e m i n d a r e e wi th all 
i t s a p p u r t e n a n c e s ; ' i t h a s been inferred t h a t t b e d i spu ted land w a s a n ' a p p u r t e 
n a n c e ' t o t h e plaint i ff ' s z eminda ree ; a n d de fendan t s h a v e been requi red to 
p rove t h a t i t w a s no t . U n d o u b t e d l y t h e Sudde r Cour t did n o t m e a n to 
p r o n o u n c e definitely t h a t t h e d i spu ted land was an ' a p p u r t e n a n c e ' t o t h e 
plaint iff 's e s t a t e , th i s would have been to beg t h e whole issue. On t h e o t h e r h a n d 
t h e z i l lah j u d g e dec lared genera l ly t h a t possess ion by de fendan t s a t t h e forma
t i o n of t h e p e r m a n e n t s e t t l e m e n t w a s a good t i t l e ; and on a r ev iew of t h e 
ev idence w a s of op in ion t h a t t h e p r e s u m p t i o n was in favour of de f endan t s ' 
possess ion ; neve r the l e s s u p o n t h e supposed inference (which ne i the r t h e S u d d e r 
C o u r t n o r t h e zi l lah jurige can be said t o h a v e i n d e p e n d e n t l y and legally 
inferred) ; t h a t prima facie t h e d i spu ted land was an ' a p p u r t e n a n c e ' t o t he 
p la in t i f f ' s z e m i n d a r e e , de fendan t s h a v e been requi red t o p rove t h e c o n t r a r y , a n d 
h a v e been cas t in t h e ac t ion , no t because t h e y did no t prove t h e c o n t r a r y , but 
because t h e y failed to adduce evidence s t ronge r t h a n t h a t of p r e s u m p t i o n . 

" U n d e r t he se c i r c u m s t a n c e s , seeing t h a t t h e plaintiffs c o m e in to cour t , 
a s se r t i ng t h a t t h e d i spu ted l and belongs t o the i r e s t a t e , a n d just i fying, by the i r 
privi leges a s auc t i on pu rchase r s , t he i r exempt ion from t h e o rd ina ry l aw of l imi
t a t i o n , I a d m i t t h e special appeal to t r y w h e t h e r t he m a t e r i a l issue affirming 
t he i r t i t l e to t h e d i spu ted l and can be held to h a v e been fully a n d legally found 
b y t h e z i l lah judge . 

" I a l so a d m i t t h e special appeal to t ry w h e t h e r , u n d e r t he c i r cums tances 
of t h e case , was i l a t s h o u l d be awarded to t h e plaintiffs from t h e d a t e of their 
p u r c h a s e , or from t b e d a t e of t h e d e m a n d m a d e by t h e m for t h e l a n d . " 

M r . J . S. ToRRENS-—" I do n o t see g rounds for a d m i t t i n g t h e special appeal 
in t h i s case . T h e asse r t ion of t h e de fendan t s , on which t h e y s t aked the i r case , 
w a s » t b a t t h e bhee l in d i spu te belonged [ 9 7 0 ] to t he i r z e m i n d a r e e , no t to t h a t 
of w h i c h plaintiff w a s t h e auc t i on p u r c h a s e r ; t h e y did no t ra ise , it appea r s to 
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m e , t h e ques t ion of difference in t h e r i g h t of t h e j u l k u r , a n d in t h e l and , 
a n d as t he fact appea r s t o m e to -have been found t h a t t h e p rope r ty in d i s p u t e 
w a s no t w i t h t he i r (defendants ' ) s e t t l emen t , a n d t h a t i t follows u n d e r t h e 
c i r cums tances of t h e case , t h a t it m u s t h a v e as a c o n s e q u e n c e , been w i t h t h e 
set t led e s t a t e of wh ich plaintiff is a u c t i o n - p u r c h a s e r , I do n o t t h i n k a n y 
length of possess ion on p a r t of de fendan t s can be held t o ba r t h e c la im of t h e 
auc t ion -pu rchase r , w h o comes i n t o cou r t w i t h al l t h e r i g h t s of t h e p a r t y or igin
ally in s e t t l e m e n t wijih G o v e r n m e n t , as such r i g h t s stood' a t t h e per iod of t h e 
decennia l s e t t l e m e n t . " 

J U D G M E N T . 

T h e first po in t raised 'uy t he certificate of spec ia l appea l is w h e t h e r t h e 
m a t e r i a l issue, affirming t h e plaintiff 's t i t le to t h e d i spu ted l and can be held t o 
h a v e been fully and legally found by t h e a i l lah judge , a n d t h e r e m a r k s of t h e 
judge , w h o admi t t ed t he appea l on th is g round , would seem to imp ly t h a t a n 
i nc iden t a l r e m a r k m a d e in t h e order of r e m a n d by t h i s cou r t h a s , in ju r ious ly 
for- t h e de fendan t s , na r rowed t h e issue w h i c h t h e zi l lah judge t h o u g h t i t 
c o m p e t e n t to himself to t ry . B u t t h i s does no t appea r to us to h a v e been t h e 
effect of t be cour t ' s order of r e m a n d . T h e judge h a d held in t h e or ig inal e n q u i r y 
i n s t i t u t e d by h i m to ascer ta in t h e proper local i ty of t h e l ands , t h a t t h e y were 
bhuratee l ands of bhee l Sonadeh , w h i c h bheel a p p e r t a i n e d t o plaint iff 's z e m i n 
daree . A doubt then suggested itself to t he judge as to w h e t h e r t h e s e l ands 
accre ted before or after t he p e r m a n e n t s e t t l emen t , and he cons idered t h e p l a in t 
iffs bound to prove t h a t t h e accre t ion a n d c o n s e q u e n t possess ion of t h e defend
a n t s h a d occurred a f te rwards . 

B u t t h e cou r t in f emand ing t h e case held t h a t as t h e l a n d s c o n s t i t u t e d 
p a r t of a bheel , w h i c h a t t h e p e r m a n e n t s e t t l e m e n t belonged t o plaint iffs ' 
z eminda ree , t h e a s s u m p t i o n of t h e fact, as found by t h e judge , compel led t h e 
defendants to prove t h a t t h e y were ent i t led to hold t h o s e l a n d s as p a r t of the i r 
z e m i n d a r e e . 

Th i s , t he judge says , they were u n a b l e to do , a n d c lear ly s t a t e s t h a t t h e 
ev idence required was evidence to s h o w "' t h a t t h e l ands a p p e r t a i n t o t he i r 
zeminda ree , or t h a t t h e y held possession of t h e m pr ior to t h e decenn ia l se t t l e 
m e n t a n d have cont inued to hold t h e m u p to t h e per iod of t h e p u r c h a s e b y 
plaintiff of t he zemindaree , to wh ich bheel S o n a d e h be longs . " 

F r o m th i s it appears to us t h a t t h e judge r igh t ly regarded t h e full i n t e n t 
and object of the issue he w a s directed t o t r y , a n d h a s decided it a g a i n s t t h e 
defendants on the i r failing to produce t h e evidence , w h i c h w a s requ i s i t e to 
prove the i r r ight to t he l ands , a n d t h a t ne i the r t h e g rounds of r e m a n d , a s 
s t a t e d by th i s cour t , no r [ 9 7 1 ] t h e view t a k e n by t h e judge in giving full 
effect to t he order has t ended in any respec t t o n a r r o w t h e i s sue t r ied by h i m 
to t h e prejudice of t he de fendan t s . 

On th i s first point t h e n we 3ΘΘ no r eason to in ter fere wi th t h e lower c o u r t ' s 
decis ion. 

O n t h e ques t ion of was i l a t , we would , however , modify t h e judge ' s order , 
a n d u n d e r t he c i rcumstances , decree t o plaintiff was i l a t o n l y from t h e da t e of 
ina t i tu t ion , a corresponding deduc t ion being m a d e for cos t s in t h e lower c o u r t s , 
b u t t h e cos ts in all o ther respects to be on t h e specia l appe l l an t s . 
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