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on ly four sha res pu rchased b y t h e whole of t h e p u r c h a s e r s w h o s e s h a r e s w e r e 
t o be disposed of accordingly , and l ikewise t h a t t h e judge h a s n o t d e t e r m i n e d 
t b e plea of l imi ta t ion on t h e object ions t a k e n ou t . W e there fore a d m i t b o t h 
special appeals and r e m a n d t b e case to t h e judge for re - t r i a l w i t h reference 
t o t he foregoing r e m a r k s . 

[ 9 6 5 ] The ith June, 1 8 5 7 . 

P R E S E N T : Η . T . R A I K E S , B . J . C O L V I N A N D J . H . P A T T O N E S Q R S . , Judges. 

Special Appeal from t h e decision of M r . M. S. Gi lmore , J u d g e of C u t t a c k , da t ed 
4 t h D e c e m b e r 1855, confirming a decree of G o p e e n a t b D a s s , S u d d e r A m e e n 
of t h a t d is t r ic t , da ted 2 8 t h J u n e 1855 . 

J O O G U L K I S H O R E K U R {Defendant), Appellant v. M U D H O O S O O D U N D E Y 
(Plaintiff,) Respondent. 

[Act XIX of 18S3, section Si—Court's power to apprehend absent witnesses—Discretion of 

Construction of section 24, Act XIX rt 1853. It is not obligatory upon the courts 
before apprehending absent witnesses to satisfy themselves that their evidence is 
material to the case. 

Vakeel of Appellant—Baboo S u m b h o o n a t h P u n d i t . 
Vakeel of Respondent—Baboo M e h e r c h u n d e r G h o w d r e e . 

H I S case was admi t t ed t o special appea l on t h e 2 8 t h N o v e m b e r 1856, u n d e r 
*• t h e following certificate recorded by M e s s r s . A. Sconce a n d J . S. T o r r e n s : — 

" T h e judge h a s decided t h a t sect ion 6, Regu la t i on I V of 1793 is in no 
wise superseded or modified by section 24 , Act X I X of 1853 , w h i c h l ays 
d o w n rules for enforcing t he a t t e n d a n c e of wi tnesses , a n d t h a t n o c o m p u l s o r y 
process can issue unde r t h a t section w i t h o u t t h e p a r t y s u m m o n i n g t h e wi tne s s , 
sha l l prove to t he sat isfact ion of t h e cour t on oa th , t h a t t h e ev idence s o u g h t 
w a s ma te r i a l to t he case. 

" Pe t i t i one r in special appeal urges t h a t t h e r e h a s been a fai lure of jus t i ce 
in h is case, owing to t he cour t of first i n s t a n c e no t hav ing enforced t h e a t t e n d 
ance of t he wi tnesses p rayed for a n d t h a t t h e j udge ' s decis ion on t h e po in t is 
opposed to law. W e a d m i t t h e special appea l to t r y t h e q u e s t i o n . " 

W e find t h a t t he sudder a m e e n requi red pe t i t ione r t o depose on o a t h to 
t h e necess i ty of t he evidence of t h e absen t w i t n e s s e s , w h i c h h e failed to do . 
Sect ion 24, Act X I X of 1853, ce r ta in ly does n o t prescr ibe a n o a t h for th i s pu r 
pose , bu t as t h e sudder ameen h a d a u t h o r i t y to sat isfy himself of t h e necess i ty 
of t h e a t t e n d a n c e of a n y wi tnesses , a n d he was n o t satisfied by pe t i t ioner , on 
t h i s po in t h e had full d iscret ion n o t t o t a k e s t eps for t h e a p p r e h e n s i o n of t h e 
a b s e n t wi tnesses . Section 24 s a y s t h a t t h e cour t shal l h a v e full p o w e r a n d 
a u t h o r i t y to apprehend wi tnesses u o t a t t e n d i n g after service of s u m m o n s , 
b u t it does no t render it obl igatory upon t h e c o u r t t o t a k e s u c h a s t ep in all 
cases w i t h o u t cons idera t ion of t he [ 9 6 6 ] p r o p r i e t y o r necess i ty of i t . At t h e 
s a m e t i m e if a cour t were in i t s d iscre t ion t o o rde r a p p r e h e n s i o n of a n a b s e n t 
w i t n e s s w i t h o u t t h e o a t h of t h e p a r t y n a m i n g h i m a s t o t h e necess i ty of h i s 
a p p e a r a n c e , i t would no t be ac t ing illegally. W e re jec t t h e appea l w i t h cos t s . 

* C A S E N O . 587 O F 1856 . 

Court.] 
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The Uh June, 1857 . 

P R E S E N T ; Η . T . R A I K E S , B . J . C O L V I N * A N D J . H . P A T T O N , E S Q R S . , 
Judges. 

C A S E N O . 625 O F 1856. 

Specia l Appea l from t h e decision of* Moulvee JMahomed N a z i m K h a n B a h a d o o r , 
P r i n c i p a l S u d d e r a m e e n of Dacca , da ted 6 t h F e b r u a r y 1856, revers ing a 
decree of Alee N e w a z , Act ing Moonsiff of Dacca , da ted 11 th J u l y 1855 . 

M R . T . H I O K E Y [Plaintiff). Appellant υ. I S S U R C H U N D E R D A S S 
(Defendant), Respondent 

[Stamp— Objection in appeal as to insufficient stamp—Not allowable—Act IX of 1854.] 

Case remanded, for an issue on its merit3. Objection tc the stamp valuation being in
valid by Act I X of 1854. 

Vakeel of Appellant—Moulvee M u r h a m u t H o s s e i n . 
Vakeel of Respondent—None. 

T H I S case w a s a d m i t t e d to special appeal on t h e 9 t h D e c e m b e r 1856 , under 
1 t h e fol lowing certif icate recorded by Mess r s . J . H . P a t t o n a n d D . I . M o n e y : — 

" T b e su i t is for price of safflower as per a r e c e i p t ; laid a t rupees 149-15-2 , 
p r inc ipa l and in te res t . 

" T h e moonsiff gave a decree in favour of t h e plaintiff upon t h e m e r i t s . 
T h e p r inc ipa l sudde r a m e e n considered t h e receipt in t h e n a t u r e of a bond, a n d 
upon t h e g round of insufficiency of s t a m p , d ismissed t h e p la in t . 

" T h e p e t i t i o n e r p leads t h a t t h i s decision is c o n t r a r y t o t h e provis ions of 
A c t I X of 1854 . 

W e a d m i t t h e appea l t o t r y w h e t h e r t h e pr inc ipa l sudde r a m e e n w a s no t 
w r o n g , w i t h reference to Act I X of 1854, and t h e rul ing of t h i s cou r t in t h e 
case of J u n a r d u n S e n a p u t t e e , appe l lan t , of the30fch April 1855 , in t a k i n g cogni
z a n c e of t h e w a n t of s t a m p , a n d d ismiss ing t h e sui t , w h e n t h e c o u r t of first 
i n s t a n c e h a d decreed for t h e plaintiff upon t h e mer i t s . " 

T h e p r inc ipa l sudde r a m e e n h a s considered t h e rece ip t to h a v e been d r a w n 
u p o n a n insufficient s t a m p , a n d also refers t o t h e appa- [ 3 6 7 ] r e n t insufficiency 
of t h e proof adduced before t h e lower cour t in suppor t of it, bu t u l t i m a t e l y 
a p p e a r s t o t a k e t h e inf rac t ion of t h e s t a m p law as t h e s t ronges t g round for 
d i s m i s s i n g t h e c l a im . 

As , however , t h a t w a s a poin t , w h i c h u n d e r t h e l aw referred t o in th i s 
cer t i f icate , was n o t open t o ques t ion in t h e lower appe l l a te cour t , we m u s t hold 
t h e j u d g m e n t to h a v e been e r roneous , a n d r e m a n d t h e case to t h e pr inc ipa l 
s u d d e r a m e e n for decis ion on t h e m e r i t s on ly . 

T h e case is accordingly r e m a n d e d . 

J U D G M E N T . 

11 




