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[ 9 6 2 ] The Zrd June, 1857 . 

P B E S B N T : Η . T. R A I K E S , B . J . C O L V I N A N D J . H . P A T T O N , E S Q B S . , 
Judges. 

C A S E N O . 5 6 0 O P 1856 . 

Special Appea l from t h e decision of Mr . J . Ή . Y o u n g , J u d g e of E a s t B u r d w a n , 
da t ed 2 6 t h N o v e m b e r 1855 , affirming a decree of M o o n s h e e N a z i r o o d d e e n 
M a h o m e d , Addi t ional P r inc ipa l Sudder Ameen of t h a t d i s t r i c t , da t ed 3 0 t h 
M a y 1854 . 

O N O O P C H U N D E B A D H I K A B E E A N D O X H E B S {Defendants), Appellants v. 
PuBESH MUNDUL "(Plaintiff), AND SHEO MULLiCK AND OTHEES 
{Defendants), Respondents. 

[Special appeal—Lower court's decision based on careful consideration of case—Dismissal of 
appeal.] 

Special appeal dismissed, as tbe value of the grain as well as damages had been taken 
into consideration by the judge. 

Vakeel of Appellants—Baboo K i s h e n k i s h o r e G h o s e . 
Vakeels of Respondents—Baboos J u g d a n u n d Mooker j ea a n d S u m b h o o n a t h 

P u n d i t . t 

T ^ H I S case w a s admi t t ed to special appea l on t h e 2 2 n d N o v e m b e r 1856, u n d e r 
•* t h e following certif icate recorded by Messrs. A. Sconce a n d J . S . T o r r e n s :— 

" T h e su i t w a s b r o u g h t t o recover d a m a g e s for p r o p e r t y al leged t o h a v e 
been car r ied a w a y f rcm plaint iff 's s tore on p r e t e x t of a d i s t r a i n t u n d e r Regu la ­
t i on I I I of 1812. T h e pr inc ipa l sudder a m e e n decreed d a m a g e s t o t h e a m o u n t 
of r upees 1,000. T h e judge on a n appeal from de fendan t r e m a r k s in h i s 
decis ion ' a s far as I can see from the pape r s in t h e case , t h e pr inc ipa l s u d d e r 
a m e e n m i g h t a s wel l have assessed t b e d a m a g e s a t r upees 10 ,000 as a t 
rupees 1,000,' and consider ing t he inves t iga t ion on t h i s po in t i ncomple t e , h e 
d e p u t e d a moonsiff to t h e spot to make i nqu i ry as t o t h e a c t u a l va lue of t h e 
p r o p e r t y . According to t h e moonsiff 'a r epo r t t h e va lue t a k e n w a s a s s u m e d by 
t h e j u d g e to be rupees 622, on w h i c h in h i s decision, w i t h o u t ass igning any-
reasons for doing so , he r eve r t s t o t h e r u p e e s 1,000, as fixed b y t h e 
pr inc ipa l sudder ameen, a n d gives a decree for t h a t a m o u n t . W e a d m i t t h e 
special appeal to t ry w h e t h e r t h e decision given by t h e judge is n o t defect ive, 
and w h e t h e r h i s orders shou ld no t be modif ied." 

J U D G M E N T . 

O n referring to t h e judge ' s decision, w e find t h e s u i t w a s laid a t r upees 
1,229-15-9, as compensa to ry d a m a g e s for t h e p l u n d e r a n d loss of r ice c o n t a i n e d 
in four golahs . T h e judge a t first cons idered [ 9 6 3 ] t h e p r inc ipa l s u d d e r a m e e n 
h a d assessed t he damages on indefini te d a t a , a n d d i rec ted an i nqu i ry by t h e 
moonsiff of t h e locali ty. T h e moonsiff repor ted t h a t four go lahs of r ice h a d 
ev iden t ly been plundered, and th i s accorded w i t h t h e plaint i ff ' s s t a t e m e n t in 
h i s p la in t . T h e judge then observes t h a t t h e moonsiff h a s va lued t h e gra in a t 
rupees 622 . ' T h i s being t h e case, a n d t h e p lunde r a n d forcible c a r r y i n g off 
h a v i n g been proved, I do n o t t h i n k t h a t t h e d a m a g e s g iven by t h e a d d i t i o n a l 
p r i n c i p a l sudde r ameen c a n ' b e looked upon as excess ive . ' 

T h e r e a s o n s therefore assigned by t h e judge for u p h o l d i n g t h e first c o u r t ' s 
f inding a r e d r a w n from a cons idera t ion of t h e facts before h i m , a n d t h e r e s e e m s 
t o u s n o t h i n g i ncons i s t en t in his j u d g m e n t , whi le t h e a s s e s s m e n t of d a m a g e s 
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is c lear ly a m a t t e r w i t h i n t h e compe tency of t h e lower cour t s , a n d is n o t a po in t 
t o b e ra i sed in specia l appea l . 

W e conf i rm t h e j u d g m e n t of t h e lower cour t w i t h cos t s of t h e appea l on 
t h e appe l l an t . 

The 3rd June, 1857 . 

P R E S E N T : A. S C O N C E A N D J . S . T O R R E N S , E S Q R S . , Judges. 

P E T I T I O N N O S . 153 A N D 1*54: O P 1857 . 

[Lowe/ Court—Decision based o» error of fact—Omission to try issue in s)i.it—Remand.] 
Case remanded as decree of lower appellate court was^based on an error of fact a.nd 

on the omission \o try an issue raised in the suit. 

Vakeels of Petitioner—Baboos K i s h e n k i s h o r e G h o s e and S h u m b o o n a t h 
P u n d i t . 

Vakeel of the Opposite Party—Baboo U n o k o o l c h u n d e r Mooker jea . 

I N T H E . M A T T E R O P T H E P E T I T I O N O P M U D D O O S O O D U N B O S E , filed-in 
* t h i s cou r t on t h e 2 0 t h F e b r u a r y 1857, p ray ing for t h e admiss ion of a 
spec ia l appea l from t h e decis ion of Mr. E . J e n k i n s , officiating judge of J e s s o r e , 
d a t e d t h e 2 0 t h N o v e m b e r 1856, amend ing t h a t of B a b o o O p e n d e r O h u n d e r 
N y a r u t t u n , p r inc ipa l sudder ameen oP t h a t d is t r ic t , da t ed t h e 22nd M a r c h 
1852 , in t h e case of M u d d o o s o o d u n Bose , plaintiff, versus S h a r o d a p e r s h a d 
B o y a n d o the r s , de fendan t s . 

I t is he reby certified t h a t t h e said appl ica t ion is g ran ted on t h e following 
g rounds :— 

T h i s ac t ion w a s b r o u g h t t o recover possession of 4 - a n n a s s h a r e in four 
vil lages in a r e s u m e d meha l , plaintiff 's t i t le being asse r ted u n d e r a jo in t pur­
c h a s e of four co - sha re r s . T h e pr inc ipa l defendant lavs c la im to 10 a n n a s in 
t h e m e h a l as p u r c h a s e r u n d e r a decree aga ins t one of t h e above co - sha re r s 
p u r c h a s e r s . 

[ 9 6 $ ] T h e p r inc ipa l sudde r a m e e n gave a decree for t h e 4 a n n a s sued for, 
b u t t h e judge in appea l h a s reduced th i s to 3 a n n a s and a fract ion, or one-fifth 
i n s t e a d of one - four th of t h e m e h a l . I n h i s j u d g m e n t he says , " t h a t on t h e 
p r inc ip le t h e lower cou r t h a d taken up , t h a t in undefined p r o p e r t y al l s h a r e ­
ho lde r s a r e t o be cons idered as possessing equa l r igh t s , t he c la im for 4 - a n n a s 
s h a r e c a n n o t be e n t e r t a i n e d for t he benefit of a p a r t y w h o is r ep re sen t a t i ve of 
on ly o n e of five or ig ina l sha re -ho lde r s ; " and on th i s a s s u m p t i o n of t h e r e hav ing 
been five c o - s h a r e r s p u r c h a s i n g in equa l sha res , he h a s modified t h e decree of 
t h e lower cou r t . De fendan t h a d pleaded t h e s t a t u t e of l imi t a t i on a s hav ing 
he ld adve r se possess ion for more t h a n 12 yea r s before t h e su i t w a s b rough t . 
W e h a v e n o w before u s t w o special appeals , one from t h e plaintiffs, a s se r t ing 
t h a t t h e judge is in e r ro r in a s s u m i n g t h a t t h e r e were five s e p a r a t e co - sha re r s 
p u r c h a s i n g ; t h a t t h e kuba l a in fact only con ta ins t h e n a m e s of p u r c h a s e r s of 
four s h a r e s , bu t t h e judge b a d supposed one sha re which belonged to t w o par t i es 
t o be held s epa ra t e ly by t w o different persons , t h u s m a k i n g a fifth s h a r e pur ­
chased , w h i l s t if t h e n a m e s h a d been read correct ly , t h e y would have been 
found o n l y t o r e p r e s e n t four sha re s . Th i s e r ror in t h e r ead ing of trie kuba l a i s 
n o t c o n t e s t e d i t appea r s on pa r t of t h e defendants , special r e s p o n d e n t s , in t h e 
o n e appea l , a n d special appe l l an t s in t h e o the r . The i r special appeal is preferred 
on t h e g r o u n d t h a t t h e judge h a d failed t o d e t e r m i n e t h e plea on t h e s t a t u t e of 
l im i t a t i on , h a v i n g m e r e l y . a s s u m e d t h e da t e of d ispossess ion to be t h a t s t a ted 
in t h e p l a in t w i t h o u t a n y e n q u i r y t he reon , whi l s t de fendan t s s t a t e t h a t it waa 
p r io r* the re to . I t a p p e a r s to us from reference t o t h e k u b a l a t h a t the re were 
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on ly four sha res pu rchased b y t h e whole of t h e p u r c h a s e r s w h o s e s h a r e s w e r e 
t o be disposed of accordingly , and l ikewise t h a t t h e judge h a s n o t d e t e r m i n e d 
t b e plea of l imi ta t ion on t h e object ions t a k e n ou t . W e there fore a d m i t b o t h 
special appeals and r e m a n d t b e case to t h e judge for re - t r i a l w i t h reference 
t o t he foregoing r e m a r k s . 

[ 9 6 5 ] The ith June, 1 8 5 7 . 

P R E S E N T : Η . T . R A I K E S , B . J . C O L V I N A N D J . H . P A T T O N E S Q R S . , Judges. 

Special Appeal from t h e decision of M r . M. S. Gi lmore , J u d g e of C u t t a c k , da t ed 
4 t h D e c e m b e r 1855, confirming a decree of G o p e e n a t b D a s s , S u d d e r A m e e n 
of t h a t d is t r ic t , da ted 2 8 t h J u n e 1855 . 

J O O G U L K I S H O R E K U R {Defendant), Appellant v. M U D H O O S O O D U N D E Y 
(Plaintiff,) Respondent. 

[Act XIX of 18S3, section Si—Court's power to apprehend absent witnesses—Discretion of 

Construction of section 24, Act XIX rt 1853. It is not obligatory upon the courts 
before apprehending absent witnesses to satisfy themselves that their evidence is 
material to the case. 

Vakeel of Appellant—Baboo S u m b h o o n a t h P u n d i t . 
Vakeel of Respondent—Baboo M e h e r c h u n d e r G h o w d r e e . 

H I S case was admi t t ed t o special appea l on t h e 2 8 t h N o v e m b e r 1856, u n d e r 
*• t h e following certificate recorded by M e s s r s . A. Sconce a n d J . S. T o r r e n s : — 

" T h e judge h a s decided t h a t sect ion 6, Regu la t i on I V of 1793 is in no 
wise superseded or modified by section 24 , Act X I X of 1853 , w h i c h l ays 
d o w n rules for enforcing t he a t t e n d a n c e of wi tnesses , a n d t h a t n o c o m p u l s o r y 
process can issue unde r t h a t section w i t h o u t t h e p a r t y s u m m o n i n g t h e wi tne s s , 
sha l l prove to t he sat isfact ion of t h e cour t on oa th , t h a t t h e ev idence s o u g h t 
w a s ma te r i a l to t he case. 

" Pe t i t i one r in special appeal urges t h a t t h e r e h a s been a fai lure of jus t i ce 
in h is case, owing to t he cour t of first i n s t a n c e no t hav ing enforced t h e a t t e n d ­
ance of t he wi tnesses p rayed for a n d t h a t t h e j udge ' s decis ion on t h e po in t is 
opposed to law. W e a d m i t t h e special appea l to t r y t h e q u e s t i o n . " 

W e find t h a t t he sudder a m e e n requi red pe t i t ione r t o depose on o a t h to 
t h e necess i ty of t he evidence of t h e absen t w i t n e s s e s , w h i c h h e failed to do . 
Sect ion 24, Act X I X of 1853, ce r ta in ly does n o t prescr ibe a n o a t h for th i s pu r ­
pose , bu t as t h e sudder ameen h a d a u t h o r i t y to sat isfy himself of t h e necess i ty 
of t h e a t t e n d a n c e of a n y wi tnesses , a n d he was n o t satisfied by pe t i t ioner , on 
t h i s po in t h e had full d iscret ion n o t t o t a k e s t eps for t h e a p p r e h e n s i o n of t h e 
a b s e n t wi tnesses . Section 24 s a y s t h a t t h e cour t shal l h a v e full p o w e r a n d 
a u t h o r i t y to apprehend wi tnesses u o t a t t e n d i n g after service of s u m m o n s , 
b u t it does no t render it obl igatory upon t h e c o u r t t o t a k e s u c h a s t ep in all 
cases w i t h o u t cons idera t ion of t he [ 9 6 6 ] p r o p r i e t y o r necess i ty of i t . At t h e 
s a m e t i m e if a cour t were in i t s d iscre t ion t o o rde r a p p r e h e n s i o n of a n a b s e n t 
w i t n e s s w i t h o u t t h e o a t h of t h e p a r t y n a m i n g h i m a s t o t h e necess i ty of h i s 
a p p e a r a n c e , i t would no t be ac t ing illegally. W e re jec t t h e appea l w i t h cos t s . 

* C A S E N O . 587 O F 1856 . 

Court.] 

J U D G M E N T . 
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