
13 S.D.A.R. 957 Β. GOOEDIAL SINGH v. BAMSUHAYE SINGH [1857] S.D., Bengal 

t h e deed of sale of ce r ta in p rope r ty for a cons ide ra t ion of rupees 500 , and filed 
a copy o f ' t he deed. 

" T h e lower cour t s found t h a t t h e execu t ion of t h e deed of sale was no t 
proved, and decreed i ts a n n u l m e n t . 

" Defendan t n o w appeals special ly ; u rg ing t h a t t h e pr inc ip le laid d o w n in 
the case of B h y r u b c h u n d e r M u j o o m d a r ' persu» K i s h e n n a t h Achar j , r epor t ed 
a t page 9 4 3 of t h e Decis ions of t h i s cou r t for 1 8 5 3 , t h a t i t is n o t c o m p e t e n t to 
a civil cour t to en t e r t a in a n ac t ion w i t h t h e v iew t o o b t a i n a dec la ra t ion of 
forgery of a deed no t issued n o r a t t e m p t e d t o be enforced. 

" W e a d m i t t h e special appeal t o t r y w h e t h e i u n d e r t h e c i r c u m s t a n c e s of 
t h i s case , t h e decision of *he lower c o a r t shou ld , w i t h r e fe rence t o t h e case above 
cited, be reversed or n o t . " 

J U D G M E N T . 

W e concur in t h e pr inciple la id d o w n in t h e case of S h a k i r M a h o m e d 
decided on t h e 12 th F e b r u a r y 1857, viz., t h a t t h e reg i s t ry of a deed c o n s t i t u t e s 
a s u b s t a n t i a l i ssuing and en t i t l es t h e [ 9 5 7 ] p a r t y , w h o s e r igh t s a r e a t t a c k e d 
b y t h a t deed, t o in s t i t u t e a n ac t ion t o h a v e i t se t as ide . I t is imposs ib le t o say , 
a s t h e a p p e l l a n t con t ends , t h a t t h e publ ica t ion of t h i s deed inflicts n o a c t u a l or 
t h r e a t e n e d injury on t he plaintiff. I t man i fes t ly de t e r io ra t e s t h e m a r k e t a b l e 
va lue of h i s p rope r ty , a n d rende r s i t difficult for h i m t o deal w i t h i t , w h e t h e r in 
t h e w a y of mor tgage , secur i ty or o t h e r w i s e . T h i s is a c lear in ju ry a r i s ing from 
t h e re jec t ing of t he deed, for w h i c h t h e plaintiff is en t i t l ed t o seek relief ; we 
there fore affirm t h e o rde r s of t h e cour t below and d i smiss t h e appea l w i t h cos t s . 

The 1st June, 1857 . 

P R E S E N T : C . B . T R E V O R , E . A. S A M U E L L S A N D D . I . Μ Ο Ν Ε Ϊ , E S Q R S . , 
Officiating Judges. 

C A S E N O . 592 O P 1856 . 

Special Appeal from t h e decision of M r . G. D . W i l k i n s , Officiating Addi t iona l 
J u d g e of T i rhoo t , da ted 4 t h J a n u a r y 1855 , affirming a decree of Mou lvee 
Abdool W a h e b , Moonsiff of Du l s ing Sera i , d a t e d 5 t h S e p t e m b e r 1 8 5 3 . 

B A B O O G O O R D I A L S I N G H (one of the Defendants), Appellant v. B A M S U H A Y E 
S I N G H (Plaintiff), A N D K A L J S H P E R S H A D (Defendant), Respondents. 

^Mortgage—Foreclosure—Notice of foreclosure issued on mortgagor—Subsequent sale of mort­
gagor's rights—Notice to purchaser whether necessary,] 

Held that as the notice of foreclosure was issued on the original mortgagor and as 
the rights of the mortgagor were not transferred to special appellant until six months 
subsequently there was no necessity of issue or notice upon h im; everything was 
rightly done under the law and the point on whioh the speoial appeal was admitted does 
not arise. 

The special appeal is dismissed with costs. 

Vakeel of Appellant—Moonshee A m e e r Alee. 
Vaktel of Respondent, Ramsuhajye Singh—Baboo B u n g s e e b u d u n M i t t e r . 

TH I S case w a s admi t t ed ' to special appea l o n t h e 1s t D e c e m b e r 1856 , u n d e r t he 
following certificate recorded by M e s s r s . Ο. B . T r e v o r a n d E . A. Samue l l s :-— 

" B a m s u h a y e Singh, plaintiff, sued for possess ion of 2 o u t of 3i of t h e 
villages of Jngdespo re by v i r tue of a mor tgage aDd cond i t i ona l sale, da tod 9 9 t h 
J u l y 1845 , wh ich w a s m a d e a b s o l u t e on t h e 2 7 t h J u n e 1849 . 

4 



S.D., Bengal ABDOOL MUJEED v. COLTR. OP CHITCAGONG [1857] 13 S.D.4.R;9?9 
• 

" D e f e n d a n t , B a b o o Goord ia l S ingb , p leaded t h a t h e w a s t h e pu rchase r of 
t h e r i g h t s a n d i n t e r e s t s of N a r a i n D u t t , w h o s e r i g h t s w e r e mortgaged, t o p la in t ­
iff o n 9 t h M a r c h 1848, a n d t h a t consequent ly" t he no t i ce of foreclosure shou ld 
h a v e been i ssued u p o n [ 9 5 8 ] t h e legal r ep resen ta t ive by sale in execut ion of 
t h e r i g h t of t h e mor tgagor , w h i c h w a s no t done . 

" T h e lower cou r t decided in favour of plaintiff a n d gave h i m a decree for 
possess ion . 

" D e f e n d a n t has" n o w appealed special ly and urged t h e s a m e plea as t h a t 
w h i c h h e advanced to t h e cou r t s below 

" W e observe t h a t at the time of the issuing of the notice of foreclosure by 
plaintiff, t h e r igh t s a n d in te res t s of t h e mor tgagor were ves t ed in special appel­
l an t , we therefore a S m i t t h e special appeal to t ry w h e t h e r , u n d e r t h e s e c i rcum­
s t a n c e s , t h e not ice of foreclosure should not have been issued on h im, t h e legal 
r e p r e s e n t a t i v e of t h e mor tgagor , and whe the r , as th i s h a s no t been done , t h e 
decision of t h e lower c o u r t shou ld no t be reversed . " 

J U D G M E N T . 

O n referr ing to t h e record, it appear s t h a t t he no t ice of foreclosure w a s 
issued ο η · t h e or ig inal mor tgagor on t h e 1 6 t h Sep tember 1847 , a n d t h a t t h e 
special appe l l an t d id no t p u r c h a s e t he r igh t s and in t e re s t s of t h e mor tgagor 
u n t i l 6 t h M a r c h 1848 , t h a t is un t i l six ^ n o n t h s subsequently. U n d e r t he se cir­
c u m s t a n c e s , t h e po in t on which the special appea l was a d m i t t e d does n o t ar ise , 
a n d as t h e l a w only recognises one not ice on t h e mor tgagor or h is legal r epre ­
s en t a t i ve a t t h e t i m e of t h e issuing of t h e not ice , we are of opin ion t h a t every­
t h i n g h a s been r igh t ly done , a n d t h e decis ions of t h e l ewer cou r t s are qu i t e 
c o r r e c t ; we therefore d i smiss t he specia l appeal w i t h cos t s . 

[ 9 5 9 ] The 1st June, 1857 . 

P R E S E N T : G. B . T R E V O R , E . A. S A M U E L L S A N D D . 1. M O N E Y , E S Q R S . , 
Officiating Judges. 

C A S E N O . 639 O F 1856 . 

Specia l Appea l f rom the decis ion of Ameerooddeen K h a n B a h a d o o r , Officiating 
Add i t i ona l P r i n c i p a l Sudde r Ameen of Ghi t tagong, da ted 23rd D e c e m b e r 
1854 , affirming a decree of Moulvee Z e e n u t h o o l l a , Sudder Moonsiff of t h a t 
d i s t r i c t , da t ed 5 t h Apri l 1854. 

ABDOOL M U J S E D A N D OTHtiltS (Defendants), Appellants v. T H E C O L L E C T O R 
O P C H I T T A G O N G (Plaintiff), A N D M U H S U N A L E E A N D OTHER.S (Defen­
dants), Respondents. 

[Limitation—Act XIII of 1848—Suit to set aside award making settlement of property.] 

Held that as the settlement of the property in suit was made with defendant in 1846 
and as the present suit was instituted in 185Λ, and tbe award to reverse-which the suit 
is instituted was confessedly one to which Aot XIII of 1848 refers ; plaintiff is clearly out 
of court under the operation of that law. a 

The decision of the lower court is reversed and th& appeal decreed with oosti.. 

Vakeel of Appellants—Moulvee Aftabooddeen M a h o m e d . « 
Vakeel of Respondent, the Collector—Baboo B a m a p e r s h a d B o y . 
Vakeel of Respondent, Pranhurree —Moulvee A h m e d Alee. 

5 




