11 8.D.A.R, 88 KORALEEPERSAUD DASS v. N. CHURN SBINGH [1858] 8.D,, Bengal

The 14th January, 1858.
PRESENT : B, J. COLVIN, A. SCONCE AND.J. 8. TORRENS, EsqQRs., Judyes.

Cask No. 99 or 1856.

Regulay Appéhl from the decision of Mr. A. Davidson, Principal Sudder Ameen
of Midnapore, dated. 20th Degember, 1855.

KORALEEPERSAUD Dass AND OTHERS (Defendants), dppellants.
v. NURSING CHURN SINGH AND OTHERS (Plaintiffs), Respondents.

[duction-purchaser—Sale for arrears of révenue—Suit by purchaser for rossession — Malgncsarees
lards —Assertion by person in posséision that it is lakhiraj—Burden of preof on defendant
— Referance (o collector as to asserted lakhiraj title when mecessary— Land » to be
really malgoosarea—Option bo defendant of engaging with purchaser as mere 750t.]

Held that a suit by an auction-purchaser at a sale for arrears of revenue, which is
krouzht againgt a pa-ty who has ratained posssssion of some of the malgoozaree lands of
the eslate, to reonver possesaion of the proprietary tenure of the same, is not liable to
be thrown out on the assertion of the defendant, that the land was lakhiraj, and merely
because thé party suing had not laid bia suit ss one for resumption under Regulation 11
of 1819, when the resuit of the investigation proves that tha'lands were really malgoozaree,

Held also ‘that there may be oases of the kind in which owing to the defense sef up,
a reference to thea collector, as to the lakhitaj title asserted, may ‘be neocessary.

Held also under the cirqumstances of the case, thxt in fuch of the land in suit aa
the de'endants were in possession as immediate ryots or cultivators they should have
the option of engaging with the zemindars and holding possession merely as ryots.

Vakeels of Appellants—Babeos Onoocoolchunder Mookerjearand Ashootosh
Chatterjea. "

Vakeels of Respondents—Baboos Kishenkishore Ghose and Jugdanund
Mookerjea.

SUIT laid at Company’'s rupees 4,591-13-0-6.

Messrs B. J. CoLvIN and J. S. TORRENS.—Avprellants are sued for
possession,. with wasilat, of 179-18-5 boegas of Jand, 100 beagas, of which they
assert belong to their lakhtraj village of Mukoors, and the remainder to detached
graots of lakhiraj in Eusafpore. Plaintiffs (respondents) purchased the Eusuf-
pore zemindaree at a sale for arfears of revenue in 1837, on the default of the
appellants who were the former proprietors, and the suit has been [35] brought,
for possession on the ground ghat defendants had usurped the lands on pretext
of their being lakhiraj, whilat they were really the malgoozaree lands of the
estate, and that there was no separate village of Mukoora. The case was last
before the court on an appeal from the plaintiffs on the 13th of August 1855,
when orders, which the principal sudder ameen had passed dismissing the su}l'b
were rqyersed, such orders having been given only on the ground of defendant’s
long vossossion, and the case was remanded for re-trial with advertence to a
decision before given on an appeal by defendants on the 14th of Decamber 1852,
vide page 1099 of the reports of the year. Op, that occasion, the principal
sudder ameen had given a decree to the plaintiffs, as defendants could make
good po lakhiraj title to the land as shown on a report called for from the
collector. In appeal this court decided that the realissue had baen overlooked
in the court below ; tifat it di not rest on the lakniraj title, but merely on the
question of whether the lands in dispute were within the boundaries of plaint-
iff’s zemibdaree or defendant’s lakhiraj. The principal suddbr amesn having
now deputed a moonsiff to the spot, hac determined that 80 beegas of the land
in suit are attached to a ' ghurbsr”, or enclosuras of defendant’s famHy regidence
in Makoora, and that 99-18-5 belonk to the malgodzarde lands of Eusufpore.
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Plaintiffs have nreferred no appeal from the orders dismissing their olaim as
to the 80 beegas, and we have only to consider the objectipn put torward
in respect to the lands declared to belong to Eusufpore. These objections as
urged before us are, that the principal sudder ameen has’ not distihetly
proncunced'or considered whether the Eusufpore lands are lakhiraj or not;
that plaintiffs sbould not prope;ly bave bgen admitted to 'sue {?r posspssion
when they assdrted the lands to be held as lakhiraj without first btinging
a suis for resumption : that corsiderdg defendant’s long possession there should
have deen no decree to oust them, nor could orders for wasilat pruperly be pass-
ed whben plaintiffs had sued as they had witbout any resumption suit. - Further,
that even admitting the decree to be otherwime correct, it was ineffective on the
point of wasilat, as there were numerdus co-sharers in possession of different
porti&nﬂ»ggube land cleimed, and it was not defined what wasilat was recover-
able from each. Respondent’s pleader urges that’tbe whole of the lands fn
Eusufpore for whioh a decree had now been given to dis clients, were shown to
be malgooziree, and that even the Makoora lands bad bder properly liadle td
similar orders, as appellants had produced no good lukhiraj title to them ; and
tbaf no appeal bad been preferred mersly from the inability of ‘the plaintiffs
to sypport further litigatioh. A lakhiraj title had been asserted to the whole
and the veport of tha collector when the case was referred to the principal
sudder ameen, would show that only gne sunnud or grant bad been produced
covering 13 beegas aud somd cottas, none of whidh, according to [36] the
entries on it lay within the Eusufpore lands. Respondents, it is insisted, bave
tberefore title o be restored to their rights and possession in respect to the
land now decreéd as malgoozaree. Appellant’s*pleader objeuts to the reierence
to thg, reports of the collector, as the court in its decision on the appeal in 1852
before referred to, had determined that the case was not one which would have
been sent to the collector, being simply a dispute respecting boundaries.

Under all the sircumstances of this suit it would apvear to us that there
was & misdiredtion on the occasion of the remand in 1852, arising, it would
seem, from the pleadings of the vakeel of the defendants in appeal, which
represented the contest merely to relate tc, boundary. Such however is clearly
shown not to have besn the case. The (plaintiffs) appellants on purchase of
the zamindaree, found that possession of the lands in suit was withheld from
them on pretext that they were covered by lakhiray grants, and that defendants
bad, under such grants, a proprietary title Which barred the entry of the
plaintiffs. Defendunts met the claim by the assertion that the lands retained
by them were covered by lukhiraj grantd. Under guch circumstabce# as the
plaintiffs denied the applicability or validlty of the asserted grants and main-
tained that the land was malgoozaree, the most conclusive and comyprehensive
mothod of bringing their olaim to trial was to sue as they have done, of course at
ttdir own risk of defendant’s being able to produce any grants or lakhiraj title
which would show that there was such & tenure on their part of the lands as
would render, a regular resumption suit under Regulation I of 1819, necessary
before they could be assesseda or annexed to the mal lands of the estate. ®The
pecessity of a resumption shit or otherwise would thus depend on the
reault of that which had been brought at once for recovery of the so arserted
malgoozaree la.qu. and if the defendants could produce a grant or grants to
show that the lands had besan held at settlemenb as lakiiras, excluded from
asgessment, and that the question of their liability to the zemindar's olaim
rested only on the¢ capditidus or validity ‘of the grants, undoubtedly then the
suit for pdssession would be liable to djsmissal. Neither does it appear in
guits of this rature that any very gqneral rule oan be laid down which would
bar a reference to the colleatorate. The necessity of that refersnce is obvious

a7



431 B.D.A.R. 87 N. MOOSTUFFEE v. G. BOSE [1858], 8.D., Benga)

in all cases brought explicitly under section 30, Regulation IT of 1819, but it
gesms that it may equally arige in aotion brought, as the present hss been, when
the defendants put forth, as they have done in tbis instance, certain grants
whicl: they allege apply to the lands in suit.

Under this view the most convenient course at this time, is to refer t» the
proceedings ip this case, which took place before the collector, previous to the
remanda n 1852, as well as to the evid'ence, {37} documentary and otherwise,
then and since brought forward. As it is tiot denied that the lands ia Eusuf-
pore, the subjéct alone of the ‘present appeal, are within the corfines of the
zemindarde purchased by the apoellants, it was unquestionably for defendants
to show tbat they were, as lakhiray, excluded from the settlement. As feund
by the sollector in his report of 1850, and by the moonsiff who was devuted,
on the last remand, to define the lands in Eusufpors, and those ggeoffed to
beloug to the separate village of Makoora, we do not find that any of the grants
or documents put forward by the defendants cover, or at all apply to the
usufpore lands, and 1t therefore must be concluded, that they belong to the
malgoozaree of the estute. The court find therefore that defendants have no
right to apy proprietary tenure of the land, and that for the time they bhave
remained in possession on the assertion of such tenure as opposed to that of
the plaintiffs, zemindars, the latter are entitled to reccver from them #everally
a8 sued, the proprietary rents due from the immediates ryots or cultivators,
Dofoniants were in possession merely in that capofbity, baving the option for
the future, of remaining as ryots, subject us such to the claim for rents payable
immediately to the z-mindar. Subject to these orders, the app(?al is dismissed,
appeliants being lighle to costs.

Mcr. A. ScONCE.—1 agree with my colleagues in the judgment made ia this
case in favour of (plaintiffs), respondents. I would merely add with respect
to the orders of remand made in 1852, that in so far as 80 beegas out of
the whole land sued for have been decided to belong to the separate village
of Mukoora, the contest between the parties may for that land ndy inaccurately,
be described as a boundary disvute: and that the ¢crder for wasilat payable to
plaintiff, should be.considered to amsunt to the proprietary profitable interest
enjoyed by the (defendants), appellants in the land or rents thereof ; reserving
at the same time to plrintiffs the power to follow what course they might think
advisable for the purpose of determining the relative rights of the parties, io the
land, as landlord and tepants.

[38] The 14th January, 1858.
PRESENT: B. J. COLVIN, A. SCONCE AND J. S. TORRENS, EsQRS., Judges.

Case No. 279 or 1856.

Regular Appeal froxy the decision of Nazirooddeen Mahomed, Prireipal Sudder
Amean of Hooghly, dated 3rd January, 1856.

NUBEENCHUNDER MoOSTUFFER (Defendant), Appellant v. GRERSHCHUNDER
’ Bosk (Plaintiff), Respondent. ‘

[ Res judicata—Question Substantéally in issus in previous suit and decided therrin— Allegation
of fraud and collusion—~ No fraud charged in plaint in subsequent suii— Decree binding

wm'l‘:iat] aside—Fraud not allowed to ve sel up merely in argument—Subsequent suit
barred.

The plaintift’s suit was considered by the gpurt, in reverral ot the jwdgment below,
$o be barred by section 16, KHegulation III of 1798, in qonsequence of the same issue in
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