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porformance of which a decree has passed to sue in ths mofussil eivil courts
for poseesslon qf tbe land covered by such deeds, and it is ircumbent on:
the onurt in determining such a case to interpret the terms of the kubooleut
and to decide upon sll the circumstances under which the defendant and plaint-
iff vendor sold.the vxllage of Kistopore, as shewn from the evidence and the
pleadipgs topass ‘a clear order either for the decreeing or dlsmlssal of the
plamtlﬁ' 6 claim,

" We admit the special appeal to try whether on both the grounds urged.
by speclal appollant, the decidion of the judge is or is not incorrect and defect-
ive, and if it be, whether the case should not be remanded to him for [urther
investigation.”

(32] JUDGMENT.

From the pleadings before us there appears no question as to-the rights
conveyed to BhoWanichurn by the kubooleut executed by Muddooroodun and
the subsequent decision of the supreme court, dated 6sh July 1847, in favour
of Bhowanioburn. ‘The dispute between the parties now before tbe court,
regards the eztent of that right,.the plaintif who derives his title from
Bhowanichurn, asserting that the ghur-buti, &c., mentioned in the kubooleut,
compriged 74 beegas while the defendant alleges that the ghur-hati ‘and
outoheres, &o., were contained in 2% bbegas. We thiok that the issue to be
determined by the lower ogurt was the extent ol the right conveyed by the
kuboolent, viz , whether the ghur-bati, &c., made over by tha$ instrument to
Bnowamohum compriged 74 beegas or only 2% beegas, and tbat a conveyance
under the decree of the supreme, court was unnecessary. We reinand the case:
o the judge for re-trial with reference to these remarks.

The 13th January, 1858.

PBESENT C. B. TrEVOR, G. LocH anD H. V. BAYLEY, Esqrs.,
Officiating Judges.

Case No. 190 oF 1855.

Regular Appeal from the decision of Mr. J. Graot, Judge of zillah
Dinageporq. dated 18th January 1855.

JOYGOPAL MOONSHEE (Plaintiff), Appellant v. GOHERRKAUNTH
MoonsyrE (Defgndant), Respondent.

[Suit for ctmtrsbutwn—Debt borrewed by one®rother and discharged by him— Sust for conlyriby-
tion aganst other—Plea that amount was not borrowed for benefit of joint estate— Allega-
tions of plaintiff inconssstent with his statements in vrevious latigation— Suit dismissed. 3,

Appeal dismissed as the plaintiff’s allegations in the present suit were at variance io
those made by him in a former suit relative to the same subjeot,

Vukeel of Appelld‘nt—Baboc Bungsheebuddun Mitter.
Pakeels of Respondent—Baboos Ramanersaud Roy, Kishenkishore Ghose,
Sumbhoonath Pundit and Kaleeprosunno Dutt. ©

SU‘lT laid at Company’s rupees 1,997-0-3.

The plaintiff and defendant are brotbers und hold joint possession:

of mouga Gopalpore, &o., zillah Dinagepore, bearing a sadder jummsa . of
rupees 6,380-7-8 g. 3 ¢.

Oue or other of the parties rematins in the mofussil and superintends tbe
collections. In Cheyt 1255 B. 8., g kist of the Government revenue amounting
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to rupees 4,188 {ell due, and the plaintiff who was then in charge of the colles-
tions, being Huablg as he alleges to collect the whole from tbe,ryots, borrowed
rupees 3,000 from [33] Gobindchunder mahajan, and gp liquidated the Gewvern-
ment claira. The mahajan subsequently sued him for the balance of the bond and
obtained a'decree with interest and costs for rupees 3,962-3, which tbe plaintiff
paid.. Plaintiff borrowed the money to save the joint estate frem sale,and ag
the money was'spent for the benefit of pis brother as of himself, he héw sues
to recover rupees 1,981-1-9%, being® half "of the sum decreed against him with
igbe;ést from his brother who refuses to admit his liability to pay any part of
the loan.

The defendant urgad that he could not de held liable for the amount of a
bond axecuted by his brother in his own name and to whish he was,not a party
and oi*whigh he was not cogaizant nor assenting ; that the money was borrowed
not to pay the Government revenue, but to satisfy demands against bis brother
who was engaged in trade; that the collections from ’the joint esrate in 1255
were more than sufficient to pay the Government revénye, and conseq’uenbfy
there was no necessity for borrowing any raoney for that purpose. The judge dis-
migsed the case because there was no proof that defendant sanctiotied the charges
and'. no explanation as to the accounts having been obtained from him by the
plaintiff. The cherges for usual espenses, extra expenses, debts paid and
embezzlements, are nop supported by documents, and there is nothing in the
accounts which can make tlfe defendant liable for the sum sued for.

In appeal the plaintiff urges that the judge has admitted the amount of
collections entered in his acoount to be correct, but has rejected his statement of
charges; he should sither have admit'ed both br rejected both; thot defendant
doessnot deny the payment of the Government revenue by the plaiptiff, and that
it was liquidated by meaus of the loan, is proved by the evidence of the witnesses.
In reply the defendant pleads thai the collestions of 1255 were upwards of
rupees 16,000, mwore than sufficient to pay the Government revenue; that the
charges in pluintiff's account are exorbitant and unusual and being other than the
legitimate charges for collection, he could not admit them ; that the Government
revenue for 1255 was paid out of the colleotions from the estate and pot from
the mouey borrowed by the plaintiff, is proved by the joint petition filed by’
the plaintiff and himself when they brought a summary actiofl before the collestor
to recover the sum of rupees 725 embezzled by the joint tehsseldar Kaleedass
Roy in 1255, and also from the statement madb in their joint replication when
suing the same party in the civil court. These statements set forth that in
1255, Kaleedass Roy collected rupees 18,174, of Which rupees 12,166 were paid
as Goverpment revenue and after deducting other charges, a balance of rupees
725 was ascertained to be due from him.
> ” As the statement made in the above document is at variance with the
#tatement made in the present plaint and the appellant [84] admits that he
filed the above pleading and is unable to give any explanation of the obvious
contradiction in bis present and former statements, we dismiss the appeal with
dosts and affirm the decision of the lower court.
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