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The 11th January, 1858.

PRESENT : °C. B, TREVOR, G. LooH AND H. V. BavLey, EsqQRrs.,
Officiating Judges.

CaseE No. 20 or 1857,

Special Appeal from the decision of Mre-J. S, Torrens, Judge of 24-Pergunnahs,
dated 21st March 1855,, reversing a decree of Baboo Lnkehath Bose,
Princjpal Sudder Ameen of that district, dated 20th May 1854.

KESHUBOHUNDER GHOSE (Plainsiff), Appellant v. RANEEMONEE DASSZB
AND OTHERS {Defendants), Respondenits.

[Sreciflc performance—Agreement to deliver possession of certain proyerty— DecresSiur specifie
prrformance by supreme court--Subsequent suit for possession by assignee of rights of
decree-holder— Non-ex- cution of conveyance no bar to sust for possession—Dispute as (o
exté.it of properiy— l‘let‘nand to determine extent of property.]

A sued B in the supreme court for performance of a contract by which B had agreed
to give up posséssicn of the family residence (ghur-bati) to A, and obtained an injunc~
tion commanding B to comply with the terms of the cont.act and to exeoute a convey-
ance to A, -Plaintiff purchased the property in diaputa from A, but being unabk to
obtain possession, brought an action agains® B, in the ocivil court of the 24-Pergunnahs
neither party being then resident withip t.he jurisdiotion of the supreme ocourt. B
contended that the decree ¢ the supreme court was nbt final. It merely upheld the
contract made between A and B and provided that the question of the manner of its
fulfilment was in the event of a digspute, tu be referred to the Master which relerevce
had never been made. The prinocipal rudder ameen considered the decree of the
supremae court to ‘oe final. On appeal the fudge held the deoree of itself insufficient
to establich plaintifi's right to the property claimed. It provided that B should
at his own expense execute a conveyance which bhad uot been dome. On speoial
appeal it was held, that a separate conveyance was not necessary, for there appeared
Do question as to the right conveyed which was distinotly set forth in the pleadings
in this euit and decision of the rupreme court. The extent of the right conveyed alone
was in dispute, plaintiff affirming tbat the ghur-bati agreed to be giren up by the
defendant compriced 74 beegas, while delendant contended that it comprised only
2§ beegas,

The case remanded to determine the extent of the right conveyed.

Vakeels of 4ppellant—Baboo Sumbhoonath Pundit and Mr. R. T. Allan,

Vakeels of Respondent, Bhowanichurn Mitter—Baboos Kisheokishore
Ghose and Unnodapersaud Banérjea.

’FHIS ¢ase was admitted to #pecial appeal on the 6th January 1857, under the
followmg certificate recorded by Messrs. C. B. Trevor and D. I. Money :(—
[30] " Plaintiff, special appellant, represents, that on the 27th Assin 1246

B. 8., one Modoosoodun Nundee, executed to Bhowanichurn Mitter, who wa3

zemindar of a la., 9 g., 2 k. ebare of Kistopore, a kubooleut under which he toon

a putnde lease of the above share in the village with the exception of the ghur-

bats, the family residence, and 2. beegas, 10 cottas of land ; that Modoosoodun

Nuodee afterwards ‘refused to deliver up possession of the excluded property

and the partles being both then residents within the jurisdiation of the supreme

court, an action for the enforcement of the agreement had been brought there,
and decreed on the 6th July 1847 ; that on the 8th August 1847, he, plaintiff,
purchased from Bhowganichurn Mitter 74 beegas, ¢omprising thJ'la.bter's family
residence, ghur-bats, with 8 bsegas, 10 cottas ococupied by the cutcheree in

Kistopors, the whole of which had beeu decreed to Ehowanichurn in the suit

brought by him against Muddoosoodun Nundee in the supreme court ‘and that

being unable to obtain possession of his purchase, he sues the Aefendant to
obtain the same.
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* The defetdants in the suit, for themselves and as guardians of the ininor
sons of the late Muddoosoodun Nundee, plead that the decred of tbe supreme
courb is not final between Bhowanichurn, the vendoo of the Jand to pJhintiff
and Muddoosoodun Nundee : that it merely supported the kubooleut ezecuted
by Muddoosoodun Nundee in 1246, but that the question of , how that kubooleut
was to be interpreted or enforced in respect to the delivery of the lapds was,
the decr2e determined, to be refer;ed, in the event of a dispute arising, to the
decisjon of the Master, a reference, which had never been made, the.deoree
therefore was insufficient to support the present suit for possession.

* The principal sudder ameen considergd the decree of the supreme’ court
to be final ; that the kubooleut of 1245 on which it was based, covenanted for
the dglivery by Muddooscodun Nundee of the ghur-bati and that the evidence
of the Winesses shewed tbat it covered 74 beegas:»tbat plaintifi had specided
this area with boupdaries in the plaint, and that whilst defehdant pleaded that
the kubooleut and decree covered only 2 beegas, 10 cotias, he had not,in Lis
pleadings guestioned the claim as advanced to the 74 beeghs on the boundaries
stated, e thercfore decreed possession to plaintiff as sved for. >

** On appeal the judge remarked that he did not agreo in the interpretation
which the principal sudder ameen put upon the decision of the supreme
court, or on hig reasonivg on it, and ‘the kubcoleut of 1246 B. 8., viz., that the
whole 74 beegas which he has awarded to plaint'ff were formerly assigned to
Bhowaunichurn Mitter, the kubooleut and likewise tbe decree are extiemely
vague in their, wording, but the former expressly stipulates that the defendant,
that is, Muddoosoodun Nundee, do execute jo the comp)ainant [81] & con-
veyance of the premises mentioned’in the kubooleut, such convdyance to be
execlited at the expense of defendant and in tbe event of a difference between
the parties as to the terms of the conveyance, such difference to be settled by
the master of the supreme court, this conveyance not having been executed,
I am of opinjon that the decree of the supreme court cannot per se be taken
either to establish that the ghur-bati specified in the kubooleut, comprises the
whole 74 beegas decreed by the principal sudder ameen, or that plaintiff's
right can be decided under the decres hlone with which object his suit is
brought. A consideration of the circumstances under which the defendant and
plaintiff vendor, sold the village of Kistopore ae shewn from the evidence and
pleadings, at once shows that it would be most,hazardous to take the decree of
the supreme court alone as conclutive of plaintift's title until the whole con-
veyapce which it contemplated bad bepn drawn,out. »To leave those points,
which it was evidently intended, should be determned, under the conveyance’
ordered io the decree, undetermined, and to give plaintiff a decree or title
‘mergly on that decision of the supreme court, would be urjust. The judge
tberefore reversed the decree of the lower court, but this decision is pot to
prevent plaintiff from suing on any ground of absolute title, which he r3ay be
able to support.

" From this decision, plaintiff in the court of first instance appeals
gpecinlly on the following groppds :—

First —* That the decision of the supreme court for speocifis performance
against defendaut, Muddoosoodun Nundee, of tbe engagement entered into by
bim with Bhowapichurn Mitter is conclusive, that the order for the execution
of the conveyance by defegdant, is & mere formhl act tbr the benefit of the
phaintiff, but in no way gdds to the effect of the decree which is complete
without it

Secondly,—" If this be the case, ¢wen if plaintiff bas waived his right
to havg the "conveyance executed, *it is quite competent for him a8 his repre-
sentative by purchase, orf the strength of the kubooleut for the specific
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porformance of which a decree has passed to sue in ths mofussil eivil courts
for poseesslon qf tbe land covered by such deeds, and it is ircumbent on:
the onurt in determining such a case to interpret the terms of the kubooleut
and to decide upon sll the circumstances under which the defendant and plaint-
iff vendor sold.the vxllage of Kistopore, as shewn from the evidence and the
pleadipgs topass ‘a clear order either for the decreeing or dlsmlssal of the
plamtlﬁ' 6 claim,

" We admit the special appeal to try whether on both the grounds urged.
by speclal appollant, the decidion of the judge is or is not incorrect and defect-
ive, and if it be, whether the case should not be remanded to him for [urther
investigation.”

(32] JUDGMENT.

From the pleadings before us there appears no question as to-the rights
conveyed to BhoWanichurn by the kubooleut executed by Muddooroodun and
the subsequent decision of the supreme court, dated 6sh July 1847, in favour
of Bhowanioburn. ‘The dispute between the parties now before tbe court,
regards the eztent of that right,.the plaintif who derives his title from
Bhowanichurn, asserting that the ghur-buti, &c., mentioned in the kubooleut,
compriged 74 beegas while the defendant alleges that the ghur-hati ‘and
outoheres, &o., were contained in 2% bbegas. We thiok that the issue to be
determined by the lower ogurt was the extent ol the right conveyed by the
kuboolent, viz , whether the ghur-bati, &c., made over by tha$ instrument to
Bnowamohum compriged 74 beegas or only 2% beegas, and tbat a conveyance
under the decree of the supreme, court was unnecessary. We reinand the case:
o the judge for re-trial with reference to these remarks.

The 13th January, 1858.

PBESENT C. B. TrEVOR, G. LocH anD H. V. BAYLEY, Esqrs.,
Officiating Judges.

Case No. 190 oF 1855.

Regular Appeal from the decision of Mr. J. Graot, Judge of zillah
Dinageporq. dated 18th January 1855.

JOYGOPAL MOONSHEE (Plaintiff), Appellant v. GOHERRKAUNTH
MoonsyrE (Defgndant), Respondent.

[Suit for ctmtrsbutwn—Debt borrewed by one®rother and discharged by him— Sust for conlyriby-
tion aganst other—Plea that amount was not borrowed for benefit of joint estate— Allega-
tions of plaintiff inconssstent with his statements in vrevious latigation— Suit dismissed. 3,

Appeal dismissed as the plaintiff’s allegations in the present suit were at variance io
those made by him in a former suit relative to the same subjeot,

Vukeel of Appelld‘nt—Baboc Bungsheebuddun Mitter.
Pakeels of Respondent—Baboos Ramanersaud Roy, Kishenkishore Ghose,
Sumbhoonath Pundit and Kaleeprosunno Dutt. ©

SU‘lT laid at Company’s rupees 1,997-0-3.

The plaintiff and defendant are brotbers und hold joint possession:

of mouga Gopalpore, &o., zillah Dinagepore, bearing a sadder jummsa . of
rupees 6,380-7-8 g. 3 ¢.

Oue or other of the parties rematins in the mofussil and superintends tbe
collections. In Cheyt 1255 B. 8., g kist of the Government revenue amounting
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