DECISIONS OF THE SUDDER DBWANNY ADAWLUT,
RECORDED IN ENGLISH, IN CONFORMITY
WITH ACT XII OF 1843.

YOLUME XIY (1858).

The 4th January, 1858,
PRrSENT: H. T. RAIRES AND J, H. PATTOR, ESGRS., Judges.

PETITION NoO. 417 OF 1857.
[Procedure—Act X1X of 1853 Party [ailing to appear and give evidence when summoned—
Right of such party to appeal.]
Base remanded, parsies who fail togive evidence under Aot XIX of 1853, ocan yet
appeal.
Vakeel of Petitioner—Baboo Jugdanund Mookerjea.
Vakeel of the Opposite Party—None.

N THE MATTER OF THE PETITIGN OF HHEEPNATH OJHA, filed in this
2ourt on the 26th March 1857, praying for the admission of a special
appeal from the decision of Captain G. N. Oakes, principal assistant commis-
sioner of Manbhoom, under date the 31st December 1856, affirming that of
Baboo Nobeenchunder Pal, moonsiff of Lackda, under date the 220d May 1864,
in the case of Bheepnath Ojha, plaintiff, versus Oolas Jumadar, defendant.
It is hereby certified that the said application is granted on the following
grounds :—

The respondent was summoned in this case but has failed to attend.
Petitioner pleads that under a recent ruling of the éourt, flated 21st October
1857, in the case of Bishennath Deb Roy, appellant, the court have held that
gection 24, Act XIX of 1853, does not prodibit an appeal on the part of
parties to suit who have failed to apvear and give evidence when summoned.
The precedent quoted is in point; we therefore reverse the decision of #he lower
appellate court and remand the case that the appeal may be heard in the
regular course.

[2] The 5th January, 1858,
PRESENT : H. T. RAIKES AND J. H. PaTTON, EaQRS., Judges.

PrTITION NO. 1164 oF 1857.

[ Evidence—Claim against legal representative— Question whether défendant Succeeded to effects
of deceased p *8on—Statements in case under Act 1V of 1840~ Statements not conclisive on
point—~ Remahd §

Certain admissions as o suocession said to have been made in an Aet IV case, nof
conolusive on the point. Case returned for more enquiry.

Vaketls of Petifioner—Mr. R.T. Allan and Moulvee Murhamut Hossein.

Vakeelssof the Opposite Party—Baboos Ashootosh Chatterjea and Onnoo-
koolechunder Mookerjea.
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N THE MATTER OF THE PETITION OF MU8ST. TARASOONDPERER DEBEA,
filed.in this court on the 4th August 1857, praying for tho admission of a
special appeal fiom the decision of Mr. F. A. Glover, officiating judge of
Rungpore, under date tha 10th June 1857, reversing that of Baboo Muddun-
mohur. Datt, moousiff of Buddeakhallee, under date the 27th December 1856,
in the cgse of Gopalchunder Lurma Roy, plaintiff, versus Musst. Tarasoon-
deree Debea, defoendant.

It is heraby certified that the saia appl.eation is granted on tba following
grounds :—

Petitinner pleads that the judge bas decided on petitioner's liability for
debts contracted by her step-mother, on the ground that in certain Aect IV
proceedings, her admissions shew her t> have succeaded to the personal
effects of het step-mother, whereas petitioner pleads that no such admissions
Wen 3 made by her or her ageat on the statemants filed by them in the Act IV
oase, al.d that the judge belore passing judgment on such grounds, should have
reierra? to the statemeats made by them and should not have been guided
golely by the general terms on which these statements are alluded to in the
judgment in th¢ case under Act IV of 1840.

In support of this plea, petitioner has filed copies of the original statemgnts
filed by Chunder Dass, in the Act IV caze, in which we find no admission is
made on the part of petitionsr of succession to Kunuckmunnea’s personal effects.
‘We oonsider, tharefore, that afore taking these admissions to be conclusive on
the point, the judge should have considerad the statements actually made in the
petition of Chunder Dass, as to whether they really shewed tlat pstitioner
snoceeded to any perronalty belonzing to Kunueckmunnes ; and as the respondent
ig present, we ramand the case that the judge may with reference to the evidance
on racord and vhe opinion he may form of the nature of the statements made
on the part of pstitioner in the Aot IV case, pass a fresh decision in the case on
its merits.

[8) The 7th January 1858.
PrRESENT: H. T. RAIKES AND J. H., PATTON, ESQRS., Judges.

PETITION NoO. 1315 OF 1857,

{ Bsnami transaction —Purchase at Government sale - Benamee purchase—Such purchase not
invalid—Validity of clai=n founded on such purchase—Claim (o be tried on facts.]

Case remanded. DBenam.e purchase iz not in itself a ground for rejecting cisim to
property.
Vakeals of Petitioners—DBaboos Sumbhoonath Pundit and Dwarkanathk
Mitier.
Vaieels of the Opposite Party—None.

N THE MATTER OF THE PETITION OF CHOWDREE MADHO SINGH ASD OTHERS,
filed in this court on the 20th August 1857, praving for the admission of a
special appeal fzem the<decision of Mr. E. Jenkins, officiating additional judge
of Tirhoot, dated 6th May 1837, amending that of Mr. J. V/eston, second
principal sudder ameen of  that district, dated 17th April 1855, in the case of
petitioners, plaintiffs, #ersus Gobind Singh and others, defendants.
It is hereby certified that the said application is granted on the following
grounds :—
Potitioner urges that his claim to a portion of the property in dispute was
founded on a benamee purchase on the part o’ his father at & Governmen’ sale,
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whioh the judge jholding to be a contravention of 'tbe' law, has reversed the
decision of the 18wer court for this portion of the property.

The ground of special appeal is that a bemamee. urchase is not in2itgelf
invali?, and that the judge should therefore have tried whether the d¢namee
purchase a4 pleaded by petitionep was proved, oy not. ,

We agree with the petitioner that there is no law forbidding pugo}’mses in
the nama of other parties. The transagtion is regarded simply as would be
the ygrohade by an agont, where the principal was not disclosed. The.judge
should therefore have tried and determined whefher the purchasg, as pleaded,
was proved or not. We remand tho case that the point may be tried and
detdrmined by the lower court on its merits.

[4] The 8th January, 1858.

PRESENT: C. B. TREVOR, G. LOCH, AND H. V. BAYLEY, EsQRs,
Officiating Judges.

CAse No. 100 or 1855,

Regular AppsaPfrom’ the decision%f Mr. C. McDonald, Principal Sudder
Ameen*of Biaaugulpore; dated 24th January 1855.

DEGUMBER PUNDA (Defendant), Appellant v. RAJA LEELANUND SINGH
AND OTHERS (Plaintiffs), Respondents.

{Lakhiraj—S8uit by zamindar for possessiom—Land in possession of lakhirajdar— Burden of
swoof —Zamindar to qgive prima facie proof that land did at one time form part of his
malgooz1ree estate —Excess.land not covered by sunnud—DBurden stillon Zamindar lo give
prima facie proof of his right to pcssession.]

A zemindar suing for the possession of lands which he claims as appertaining to his
parmanantly settled estate and which are in the possession of a lakhirajiar, who olaims
them ag part of his rent-free tenure, must give prima facie proof that the identical lands
did at one time form part of his malgooziree estate. Where the suit is for posiession
and not for resumption, the fact of the area of the lands in the passession of the
Iakhirajdar being greater than that covered by the sunnud is not sufficient to throw thd
burden of proot on the lakhirajdar, nor to establish the zemindag's right to such excess.
He must give prima facie proof that such excess did appertain to his estate,

Vakeel of Appellant—Baboo Ramapersaud Roy.
Vakeels of Respondents—Moonshes Amesr Ali and Baboo Kishenkishore
Ghose.

SUIT valued at rupees 6,897-5-5, fo recover possession with mesne profits.

Plaintiff purchased the zemindares of Khurruckpore at a revenué sald in
January 1840. Owing to the opposition of the former proprietor, he wa®unabla
to get immediate possession, and uther parties taking advamtage of the confusion,
acquired possession of lands appertaining to the zamindawee and have forcibly
retained the possession so aequired. The defendants have a grant for 100
beegas in mouza Burhutta, pergunuvah Godah, within the limits of the said
zemindares ac® have takan possession of 60 beegas of the malgoozaree latds of
that village i ,excess of thp area comprised in the. sunnud. Plaintitf being,
a Hindoo doessnot wish te question the validity of the defendant’s sunnud ag
the lands were granted for religious purposes, though he has every right to do
g0, as the tenure i8 comprised in his zemindaree, but he seeks to recover
possession g§ that portion of the malgodzaree lands of which the defendant hag
acquired and retained possession ift excess of the area covered hy the sunnud.





