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P&RSEN'l): H. T. RAIKES AND J. H. PATTO~, ESQRS., Judges.

PETITION No. 417 OF 1857.
[P.~ctdure-ActXIX of 1853-Party failing to apptar and give evidencll wilen summolled

/light of such party to apPeal.]

'tllse remanded, plH~ie8 who fail to.;!ive evidenoe under Aot XIX of 1859, can yet
appeal.

Vakeel of Petitioner-Baboo Jugdanund Mookerjea,
Vakeel of the Opposite Party-None.

IN THE MATTER OF THE PETI'l'l('~ OF IfHEEPNATH UJHA, I;led in this
aourt on the 26th March 1857, praying for the admisaion of a special

appeal from the decision of Captain G. N. Oakes, principal assistant commis
aioner of Maubhoom, under date the 31st December 1856, affirmin~ that of
Baboo Nobeencbunder Pal, moonsiff of Lackda, under date the 22nd May 1864,
in the case of Bbeepnatb OJha, plaintiff, Versus Oolas J umadar, defendant.

It is hereby certified that the said application is granted on the following
grounds :-

Tbe respondent was summoned in this case but bas failed to attend.
Petitioner pleads that under a recent ruling of the court, ·iiated21st October
1857, in the case of Bisbennabh Deb Roy, appellant, the court have held that
section 24, Act XIX of 1853, does not prodibit an appeal on the part of
parties to suit who have failed to appear and give evidence when summoned.
The precedent quoted is in point; we therefore reeersa tbe decision of -ne lowe..
appellate court and remand the case tbAt the appeal may be heard in the
regular course.

[2] The 5th January, 1858.

PRESENT: II. T. RAIKES AND J. H. PATTON, E~QRS., Judges.

PETli:ION No. 1164 OF 1857.
(Evidence-Claim (lg'~inst legal representative-Qu.estion whether difendan! {uceeedtd to effeci«

of aecease~ 'P ~o,.-Statel1lents in case Ullder Act IV of lS40-Stali'ments not eoncll.6ive on
point-Rem~{i ]

Certain B<lmissions 80S ~ succession said to have heen made in lion Aot IV case, not
conclusive on the point. Case returned lor more enquiry.

Vakl!tll~ of Petitioner-Mr. RT. Allan and Moulvee Murhamut Hossein.
Vakeelseof the Opposite Party-Baboos Ashootosh Chatterjee, and Onnoo

koolohunder Mookerje•.



tlS.D.~.B•• IN BE MT. TARABOONDEBEE DEBEA [1fJ,j8] S.D., BeD,al

IN THB MAnER OF THB PBTITION OF MU~ST; TARASOONnERBB DBBBA,
filed,ln this oourt on the 4th August 1857, praying for tb" sdmiaaion of a

special appeal f~om the decision of Mr. F. A. Glover, otrloiating judge of
Bnngpore, under date tl:.d 10th June 1857, reversing that of Baboo M'lddun
mohur, Dutt, moousiff of Buddsakballee, under date the 27th December ] 856,
ia the 0'116 of 'Gopvlohunder burma Roy, plaintiff, versus Musst, T!lra~oon·
deree III.be a. , (.efendant.

It is hereby certified that the saia appl.cation is granted on tv", following
grounds :-

Petiti'lnet pleads that the judge has decided on petitioner's liability for
debts contracted by her step-mother, on the ground that in certain Act IV
proceedings, her admissions shew her tJ have succeeded to the personal
effeots of bet step-mother, whereas petitioner pleads that no such admiasiona
~J made hy her or her age.1t on the statements filed by them in the ~ot IV
case, ai.d tha~ the judge be.ore passing judgment on such grounds, sboald have
re~erre;;J to the statemeata made by them and should not have been guided
aolely by the general terms on whioh these statements are alluded to in tbe
judgment in tb, ease under Act IV of 1840.

In support of this plea, petitioner has filed copies of the original stateme.'1ts
filed by Chunder Dass, in the Act IV case, in which we find no admission is
made on the part of petitioner of succession to Kunuckmunnee's personal effects.
We consider, therefore, that ';9fore taking these admissions to be conclusive on
the point, the judge should bave considered the statements actually made in tho
petition of Chunder DJ.3S, as to whether they really shewed tLat petitioner
succeeded to any personalty belonjing to Kunuckmunnee ; and as the respondent
is present, we remand the ease that the jud'ge may with reference to the evidence
on record and "he opinion he mw form of the nature of the statements made
on the pa.rt of petitioner in the Aot IV case, pass a fresh decision iu the case on
its merits.

[3] The 7th January 1858.

PRESRNT: B. T. RAIKES AND J. H. PATTON, ESQRS., Judges.

PETITION No. 1315 OF 1857.

{Ba'lami tranll1ction-Purchllse at Government Hie - Benamee purchase-Such purchase not
invatid-Vl1li'iity of clai~ founled on such purchase-Olaim to be tried on facts.]

Case remanded, Benam.,e purchase is not in itself a ground for rejecting claim to
property.

Vakeels of Petitioners-Baboos Sumbhoonath Pundit and Dwarkanatb
Mittier.

Va';.eels of the Oppo~ite Party-None.

IN THE MATrP.:R OF ']'HI!: PETITION OF CIIOWDRRE MADHO SINGH A.W OTHERS,
filed in this oourt on the 20th August 1857, pr-iying for the admission of a

special appeal {ram the-decisiou of Mr. E. Jenkins, officiating additional judge
of Tirbuot. dated 6th May 1857, amending thllot of Mr. J. YTeston, second
principal sudder ameen of, that district, dated 17th April 1855, in the case of
pebitioners, plaintiffs, iersus Gobind Singh and others, defendants.

It is hereby certified that the said application is granted on the following
grounds :-:..

Petitioner urges that his claim to a portion of the property in dispute was
founded on a benamee purchase on the part 0' his father at a Governmem Bale,



'.D., • .,.1 DEGUMBEB PUNDA. u, B. LEE.GANUNDBlNGH {leIlS] 111.D.I.R."i

whioh 'he judge ,,bolding to be- a oontraveD~jon 01 the' law, has' eeversed ~he

decision of the l&}Ver oourt for this portion of the property.
The ground of speoi&l appeal is that abenamee,..,urohas~ is not in'itsell

invalid, and that the judge should therefore have tried whetlter the benamee
purchase a1:l pleaded by petitioDl\J' was proved, 0:, not.

We agree with the petitioner that there is D~ law forbldJinJ purobasea in
the nama of other parties. The traDe'ition is regarded simply as' would.be
the ~rohaje by an agent, where toe priDoipalwas not disclosed. The.iudge
should therefore have tried and determined wbether the purohase, as pleaded.
was proved or not. We remand the ease that the point way be'tried and
detf!rwined by the lower court on its merits.

[4] The 8th January, 18513.

PRESENT: C. B. TREVOR, G. LOCH, AND H. V. BAYLEY, ESQRS.
Officiating Judges.

CASE 'No. 100 OF. 1855.

Regular AppeaI'frow' the deciaion-bf Mr. C. MoDonald, Principal Sudder
Ameen-of Baaugulpore; dated 24th January 1355.

DEGUMBER PUNDA (Defendant), Appellant t'. RAJA LEELANUND SINGH
AND OTHERS (Plaintiffs), Respondents.

(L'ikhiraj-Suit by ~amind<lr for possessirM-L'1l1d i~ p08le8sioll ollakhira.iiar-Burden of
:t'oof-Zilmindar to give prima tacie proof th'1t land did at one time form p-irt 0/ lus
m'1/gooz1ree estate-Excessl'1nd -n,t covered by sunnud-Buden 3tillon Zaminriar to give
peima facie proot 01 his right to possession.] .

A zemindar suing for tho possession of lands which he claims BS appertainin$( to his
permanQl)tly settled estate and which are in the possession of a Iakbiraj tar, who claims
them as part of his rent-Iree tonure, must give priml [aeie proof tha~ the idenrical Iands
did at one time form part of his malgooz uee e8~"te, Whero the suit is br pcaseaslon
and nnt for resumption, the Isct of the area of the lands in tho possesslon of the
lakbirajdar being !!re"ter than that covered by the sunnud is not suffioient to throw the
burden of proof on the Jakhirajdar, nor to establish the zemindas's right to such excesa,
He must give prima facie proof th.~t such excess did appertain to hia estate.

Vakeel of Appellant-Baboo Rarnapersaud Roy.
Vakeels of Respondcnts-~loonshee Aweer Ali and Baboo Kishenkiabora

Ghose.

SUIT valued at rupees 6,897·5·5, jio recover possession with mesne proms.

Plaintiff purchased the zsmindaree of Khurruckpore at a revenue sale in
January 1840. Owing to the opposition of the former proprietor, he wa'unable
to get im mediate possession. and other parties t~king advatltage of the confusion,
acquired possession of lands appertaiuiug to the aemindajee and have forcibly
retained the possession 80 aequired. The defendants have a grant for 100
beegas in mouz a Burhutta, pergunnah Godah, within rho Iirftits of the said
zsmindaree aGCt have taken possession of 60 beegas of the walgoo7.:J.rce lal'ld8 of
that village ilt .excess of tOil area comprised in the. sunnud. Plaintiff being,
a Hindoo does -not wish t. question the validity of the defendant's sunnud as
t'4a lands were ~ranted f~r religious purposes, though he has every rjght to do
BO, as the tenura i~ eomprised in hi8 zemindaree, but he seeks to recover
poasession ol that portion of the walgo<1'J;e.ree lands of which the defenda.nt has
acquired aD~ retained possession i! excess of the area covered by the sunnud.
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