123

1865,

Feb. 1.

BOMBAY HIGH COURT REPORTS.

Cwvid  Petition.

!

DuUNDIRAM SANTUKRAM............... Applicant.
CHANDANASAL widow ..oviviirviininnn. .. Respondent.

Jurisdiction, Order made withoui—Hodification of Order— Property in
Disputo—Danger of Waste— Evidence of—Injunction to Stuy—Manager
—Aet VITL of 1829, Secs. 9 and 92.

Where a couri has no Jurisdiction to make an  order, it can  have no
Jurisdiction to modify such order.

It is not lawful for a District Court, under Sec. 92 of Act VIIL of 1859
to fgstue an njunction to stay waste, &c., or toeappoint a receiver or mana-
geor, in respect of property ln dispute, in a suit pending in a subordinate
cotrt.

The District Judge may withdraw the sait from the subordinate court
to the District Court, under Sec. 6 of the Code, aud then make ovders
su accordance with the terms of See. 02,

Senhle w court having jurisdiction to make  orders under  See, 92 has
no wight to make sugh orders without some evidence that the property in
disputein the suit s in daager of being wasted, damaged, or alicnated by
any puarty to the suit.

%‘HIS was an application to set aside an order purporting
% to have been inade, under Sece. 92 of Act VIIL of
1859, by A. Bosanquet, Acting Distriet Judge of Ahmed-
nagar, on the 10th of December 1864 ; as well as a subse-
quent order in modification thereof, dated the 5th of January
1865 - on the ground that both the orders were made without
jurisdietion.

On the petition of the applicant, & rule was granted by
the High Court, on the 21st of December 1864, calling upon
the opposite party to show eause why the order of the 10th
of December should not be reversed ; and the District Judge
was directed to report upon the petition, and forward the
proezedings in the case. His report was as  follows :—

“ T report on the matter as it now stands ; forsince the
date of the petition there have been further proceedings in
the case.

“ Dhundirdm petitioned the Judge, Mr. Richardson, for a
cortificate of heirship to Santukrdm, who, he alleged, had
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adopted him ; but Chancandbdi opposed the petition, on the__ 1865

ground that she was the widow of Chimnerdm, who had been
adopted by Santukrdm, and who was Dhundirdm’s elder
brothez. The sudge considered it very doubtful if a valid
adoption of Dhundirdm by Santukrdm had taken place. , He,
thercfore, suspended further proceedings in the case, until
the question of the adoption of Dhundirdm by the deceased
Santukrdm had been tried by a regular suit. In consequence
 of that decision this suit has been instituted.

“After the institution of the suit Chandandbai petitioned
me to stay the waste of the property in dispute, alleging that
Dhundirdm was wasting and alienating it.  And it appears
from the evidence of Takshuman, Vishra, Trimbak, Bdpu,
Rdma, and  Bhikdji, that Dhundirdm did deal with tho
property in dispute as his own, and that there certainly was
danger of his alienating it. I deputed the Ndzir of the
Court to make an inventory of the property, and to manage
it until the defendant, Dhundirdm, should furnish security
for it.

“ The amount*at which Chandanabdi, has estimated Lor
claim appears excessive ; and, therefore, instead of demanding
frem Dhundirdm secarity according to the amount of Chau-
dandhii’s claim, T consider that, if the defendant, Dhundiram_
furnish secnrity according to the valne of the articles dutailed
in the inventory tauken Dby the Nazir, neither party will
have reason to complain. T have, therefore, modifiel my
first arder accordingly ; and I have ovdered that, on Dhun-
dirdm’s {urnishing the required security, the attachment
shall be removed from the property.

“Dhurrdirdm has undertaken to furnish  security.”

Pandurgng Balibhadra now appeared to show  eause—
The applicant is the defendant in a suit brought by the
respondent, as legal representative, to recover possession
of the property of Santukrdm, deceased. He did not
fovnish security ; but dsked for an extension of time to do
Bo. The parties weit ordered %o attend before the 'J udge on

Dhundirdm.”
Santukram

V.
Chandandhbai
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. the 3rd of Junuary, and an order was made by the Judge on

the 5th idem.

White (withhim Dhirajle’l Mathura'de’s), in support of the
rule :-—We ask to have the order of the 10th of December
reveised, as the Judge had no jurisdietion to make it under
Sec. 92 of the Code ; and that being so, he had no power
to modify it, by the subsequent order of the 5th of January.
The suit was not filed in the Judge's Court, but in that of the
Prineipal Sadr Amin, as appears from the papers, though
not mentioned in the report of the Judge. He, therefore,
could not interfore, except by way of appeal. Moreover, no
cvidence was taken before the order of the 10th of December
was made, that the property in dispute in the suit was ¢ in
danger of being wasted, damaged, or alienated by any party
to the suit ;” and it is only where such iy “ shown to the
satisfaction of the Court ” that « it shall be lawful for the
Court to issue an injunction to such pzfrty,” and “ to appoint
& receiver or manager of such property.” ‘

CoucH, J.—1TI am of opinion that the Judge, not having
transferred the suit to his own court, under See. 6 of the
Code, had no jurisdiction to make the ovder of the 10th of
December, ‘

Having no jurisdiction to make an order in the suit, which
was not in his court, under Sec. 92 of the Code, the Judge
could have no jurisdiction to modify that order,as he did
on the 5th of January.

NrwroN and WaRrDEN, JJ., concurred.

Application granted,



