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YESHVANTRAV AMRITRAV JAMIN,.oveiviniinnnanss Applicant.
Ismarr Ay KaHAN.....c00llee, ettt et ctaerees Respon dent.

Imprisonment in Erecution of Decree—Application for Discharge—
A ppeal—Jurisdiction—Construction—Act VIII. of 1859, Secs. 213, 274,
275,283, and 385—Act XX111. of 1861, Secs. 8, 11, 35, and 44.

Ileld that the prosedure on an application for his discharge, under

Sec. 273 of Act VIIL of 1859, by s person arrested in execution of
a decree for money, i3 such a question as comes within the words intro«

duced by See. 11 of Aet XXIIL of 1861, in addition to the original pro-
vision in Act VIIL of 1859, Sce. 283 ; and the order passed thereon, by
the court exeenting the decree, is subject to appeal : notwithstanding that
orders as to imprisonment in exceution of a decroe arc excepted from the
operation of Sec. 365 of Act VIIT.0f 1859, as that exception—there being
no affirmative prohibition-—is removed by the provisions of Secs.8and 11
of Act XXITL of 1861, which Act, as directed by Scc. 44 thereof, is to be
reul as part of Act VIII. of 1859.

THIS was an application to set  aside & decision passed by
R. H. Pinhey, District Judge of the Konkan, on appeal
against an order made by the Munsif of Kalysdn. '

Yeshvantrdv (the plaintiff), having cbtained a decree (No.
324 of 1858) against the defendant, Ismiel, applied for and
obtained an order from the Munsif of Kalydn tu execute the
decree by the arrest and imprisonment of the defendant, who,
when arrested and brought before the court, on the 7th of
January 1864, applied to the Munsif for his discharge, under
Sec. 273 of Act VIIL of 1859, on the ground that he had
no present means of paying the debt, either wholly or in
part.

The Mnusif, D4ji Govind, found, on inquiry, that the
defendant had been guilty of concédling his property  and
therefore, rojected his application, under See. 275 of the Act,
on the 28th of July 1864.

Against this order the defendant appealed to B. H. Pinhey,
District Judge of the Konkan, who found that there was no
concealment on the part of the defendant ; and, therefore
reversed the order of the Muansif, on the 22nd of September
1864. -
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Vishvanath Na'ra'yan Mandlik epplied, nnder Ste 35 of _
Act XXIIL of 1861, to have the decision of the District Judge
set aside, on the ground that he had no jurisdiction totry the
appeal ; and a Bule nist was granted, calling on the opposite
party to show cause why the decision should not be reversed.

Kiva'muddin Miya'nji appeared to support the Judge's
order, and stated that the objection of the plaintiff was now
raised for the first time.

Mandlik, in support of the rule, relicd upon See. 365 of
Act VIIL of 1859, which had not been repealed; and con-
tended that the Munsif’s order, being one for imprisonment
in execution of a decrce, was not subject to appeal and that
the District Judge in hearing the appeal had exercised
jurisdiction not vested in him by law.

Coucn, J. .—In this case the defendant made ‘an application
to the Munsif of Kalydn under Sec. 273 of Act VIIL of 1859.
The Munsif, not being satisfied, rejected it, and granted an
order for the imprisonment of the debtor. The District
Judge, on appeal, reversed this order of the Munsif; and the
question we are now called upon to decide is, whether the
District Judge had jurisdiction to try the appeal.

Sec. 11 of Act XXTIIL of 1861 enacts that——

“All questions rlegnrding the amount of any mesne profits which
by the terms of the decree, may have been reserved for adjustment
in the cxecution of the decree, or of any mesne profits or interest
which may be payable, in respect of the subject-matter of a suit,
be’bween the date of the institution of the suit and exccution of the
deuPe, as well as questions rchting to smns alleged to have been
paid in dlb(,lhl!gu or satisfaction of the decree, or the like, and any
other questions arising between the parties to the suil in which the
decree *was passod, and relating to the execntion of the decree, shall
be determingd by order of the Cowrt executing the deerce, and not
by separate snit ; and the order passed by the Court shall be open
to appeal.”

This section, in introducing the words “ and any other

questions arising betwcen partics to the swit in which the
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decreewas passed, and velalinyg lo the execution of the decree”
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30es beyond the original provision in Act VIIL of 1850, Sec
283. In the prescnt case it appears to usthat tho question
involved is & question arising between the parties, as is
contemplated by Sec. 11 of Act XXIIL of 1861. For when
we look at See. 273 (a) of Act VIIL of 1859 in conjunction
with Sec. 11 of Act XXIIL of 1861, the question clearly
arises, whether the law will allow the alternative offered by
Sec. 273, and oblige the plaintiff to be satisfied with the
defendant’s property, or will compel the defendant to suffer
imprisonment.

Sec. 274 prescribes the procedure onan application for
his discharge by a person arrested in exccution of a decree
for money ; and this is repealed by Sec. 1 of Aet XXIIL
of 1861, and Sec. 8 (1) substituted for it, which last clearly
shows that the procedurs on an application by a defendant
for his discharge under Sec. 273 issuch a question as comes
within the words above cited from Sec. 11 of Act XXIIL
of 1861 ; and a decision by a Munsif on such a question is
open to appeal. '

(@) “Any person arrested under a warrant in execution of a decree for

money, may. on being brought betore the Conrt, apply forhis discharge on
the ground that he has no present means of puying the debt, either wholly

or in part, or, if possessed of any property, that he iy willing to place
whatever property he possesses at the disposal of the Court.  The appli-

cation shall contain a full account of all property, of whatever nature,
belonging to the applicant, whether in expectancy or in possession, and.
whether held exclugively by himself or jointly with others, or by others

in trust forhim (except the necessary wearing apparel of himself and his
family, aud the necessary inplements of his  trade), and  of the places

respectively where guch property is to be found, or shall state that with

the exceptions above meuntioned the applicant is not possessed of any
property, and the application shall be  subscribed and verified by the

applicant in the manner hercinbefore prescribed for subseribing and
verifying plaints.”
(%) “ When a persou arrested under a warsant in execution of a decree

for mbney shall, on heing brought before the Court, apply for hisdischarge
on either of the grounds mentioned in Section 273 of Act VIII. of

1859, the Court shall examine the applicant, in the presence of vhe plaintiff
or his pleader, as to his then circumstances, and as to his future means
of payment, and shall call upon the plaintiff to show cause why he does
not proceed against any property of whichthe defendant is possessed, and
why the defendant should not be discharged; and should the plaintiff fail to
show such cause the Court may direct the discharga of the defendant
from custody. Pending any inquiry which the Court may consider it
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Moreover, if we look at Sec. 365 (¢) itself, we find that
orders as to imprisoninent in execution of a decree are only
excepted from the operation of that section. There is no
affirmative prohibition. And this is such an exception as is
removed by the provisions of Secs. 8 and 11 of Act XXIIL
of 1861. Sec. 365 being merely exceptive, we find no dif-
ficulty whatever in reconciling it with the provisions of Act
XXIIL of 1861, which are a part of the Civil Procedure Code.

It algo appears to us that, if the decision of'a question
respecting the execution of a decrees against a man's property
ha open to appeal, there is the greater reason why a question
&9 to execution against his person should bs open to a like
remedy.

Both upon the resson of  the thing and the words of  the
Code itsell, we arc of opinion that an appeal against the
Munsifs order will lie. The rule must, therefore, be dis-
charged.

NewToN and WARDEN, JJ., concurred.

Rule discharged.

ssary tomake into the allegutions of either party, the Court may leave
the defondant in the custody of the officer of the Conrt to whom the service
¢l the warrant was intrusted, on the defendant depositing the fees of such
otficer, which shall be at the same daily rate as the lowest rate charged
i the saine Court for serving  process ; or if the defendant furnish
good and sufiicient security for his appearance atany time when called
upon while such fuquiry isheing utwde his surety orsureties  undertaking,
in defanlt of such appearance, to pay the amonnt mentioned in the warrant,
the Court may release the defendant on sich security.”

(:) * All orders as to fines or the levying thereol, or as to imprisonment,
under this Act {except when the imprisonment is in execntion of the
decree), shall be subject to appeul.”
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