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18§.5w deceased] ; or the son, whose [father’s] assets are not held by another
Nﬂruﬁi'mhaf_‘l‘v{ananyéshrita] : but-of one having son, the other heirs [rikthinah,
Krishnardv )
- must pay the debts: or may levy them, para. 18.]

Antajt ‘“ And first of all, he who has reccivedl the estate; on faflure of him,
Virtpiksh. e person who takes the wife ; and on failure of him, the son, possessed
of unalienated wealth (ananydshiita). If there be none, it must be paid
by the grandsons, but the principal only, 1f they be not in existence,
then the great-grandson, the wife,daughter,or other heirs (rikthingh), if
they have received the evtate, must pay the debt—such is the meaning,
It is not té be paid by the great-grandson, the wife or the others, if
they have not taken the estate. But receipt of ever so small a portion of
the estate, imposes the liability of liquidating the debts, to whatever
amount. For there is no such law, as (that payment shall follow only
on receipt of property) equal or ore than equal (to the debts to be
paid.)”  Vyaraha'ra Mayu'khe Chap. V., Sec. 1v., § 12, 16, 17—Stokes,

H. L. Bks, pp. 122-123.—Lp.

June 21. Special Appeal No. 47 of 1865.

TIMMARSA’ PURANIK... ... weoe oo ... Appellant.

Baprva’, soN of KupraGouns’ ... ... ... ®Respondent.

Fovfcilure—-Landlm-d and Tenant— Lease— Rernl— Ilelief — Equity—

Mu'lgeni Tenure.

The acceptance of rent by a landlord, after the institution of a
suit to recover possession of theland, is not & waiver of a forfeiture by
the tenant under a condition iu the lease.

A tenant, upon payment of all costs of the suit, will be relieved from
the consequence of such a forfeiture, in accordance with the practice of
Courts of Equity in England and America.

VHIS was a special appeal from the decision of F. D. Mel,

vill, Acting District Judge of Cénard, in Appeal Suits

Nos. 88 and 95 of 1864, against the decree of the Munsif of
Bhatkhal in Original Suit No. 110 of 1862.

The facts of the case sufficiently appear from the follow-
ing judgment recorded in the District Court»—

“This action was instituted by Timmarsé Purdnik to re-
cover land yielding a produce of 33% mudds of riee, and
balance of rent of Durmati (o.p. 1860-61) Rs. 36, and in-
terest thereon Rs. 8. Badiy4 admitted the lease ; but pleaded full
payment of the rent.

“The Bhatkhal Munsif decreed that Badiy4 should pay the
rent claimed for the year Durmati as the receipt produced
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by him to prove that payment was not proved ; and that he 1865

should continue to pay the plaintiff 333 mudés of rice in cer-
tain fixed instalments, the revenue authorities being informed
of these puyments ; and in the event of his failing to make
these payw ents, he should make over the land to the plaintiff,
who on his side was forbidden to sell or in any way alienate
theland. The claim for the land was thrown out, ¢h the
ground that the plaintiff, by receiving and passing receipts
for the rent of years subsequenfto that claim, had forfeited
his right to resume possession.

“« Timmarsé Puranik appeals on the following grounds :—
The terms of the lease had not been superseded,

“ Badiyd appeals on the following grounds:—(1) The
Munsif has over-estimated the rate of ricein Durmati; (2)
The receipt No. 1 was passed ; (3) The Munsif, having ruled
that the terms of the fease had been superseded, should not
have made thos¢ same terms binding on him inregard to
fature payments.

“ The points at issue are—(1) Is receipt No. 1 proved ; (2):

If not, has plaintiff a right of re-entry on the land; (3) If nof,
ewn the Munsif's decree be confirmed, as it at present stands:

" «1 am by no means satisfied with the. eivdence concern-
ing the receipt No. 1. * e *

“ 1t appears that, after-the suit was brought, the plaintiff

passed two rseeipts for rent due for subsequent years. Ido

not consider, however, that, under the circumstances of the-

¢1se, it must be presumed that the rent.for the year claimed
*had bean paid.  The plaintiff had produced several witnesses
who c}epose that, after the date of the alleged receipt No. 1,
the defendant had admitted that the vent was due.

T do not think the evidence is sufficient to prove the
receipt. ~ 1, accordingly, find on the first issue that the receipt
i3 not proved.

“ The defendant has urged that the plaintiff never had a

right of re-entry, on forfeiture of payment of the rent. This

s not the casa The lease is very explicit on that point;
and the plaintiff todoubtedly had that vight. The only
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question, then, is whether he has forfeited that right, by
accepting payment of rent subsequentto the year Durmati.
If that rent had been received prior to the institution of this
suit, there would have been no doubt that he had forfeited
his right. But this was not the case. His right was good
when he instituted this suit. Can ke then, by any subse-
quent act, place it out of the power of the Court to decree in
his favour, if the decree could have been passed on the day
the suit was instituted ? The question, I think, must be
answered in the affirmativeg If the plaintiff had executed
a fresh lease to thedefendant, it would have been impossible
to decree in the plaintiff's favour. Though no fresh docu-
meut has been executed, he has virtually renewed the lease;
for, the terms of the lease having been broken, he was no
longer entitled to peceive rent. The defendant’s possession
had become wrongful; and the plaintiff would bave been
entitled to receive mesue profits for the period during which
the suit was peuding.

“I find on the seeond point at issue that the plaintiff has
now naright of re-entry on the land.

“The Munsif has in his degree adjudicated on matter
which was not pleaded by the other party. He has no right
to attempt to regulate the future conduct of the parties. I
find on the last point at issue that the decree cannot be con-
firmed as it at present stands.

‘T amend the decree of the Munsif, by confirming merely-
such portion of it as awards payment of the rent claimed, and
throws out the claim to re-entry on the land ; and reversing

the remainder : costs in each appeal on the respeetive ap-
pellant. ”

The special appeal came an for hearing, on the 14th of
June, before Couct and NEwTON, JJ.

Sha'nta'ra'm No'ra'yan for the appellant:

Reid (with him Fakivappa' Lingappa’) for the respondent.
The lodse, being translated to the Court, was found to con-
tain a condition ag follows :— 1 shall bring to yomr house,
from year to yeay, vice as above ; and having given the same
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to you in your house, I shall get a receipt from you showing _

your acceptance. Should any obstruction occur in the
payment of the above rent, and should it fall into arrears

1 shall, without urging my mulgeni (¢) right. surrender the
land to you”

Cur adv. vult.

CoucH, J.:—Weare of opinion that the Judge was wrong in
helding that the acceptance of the rent by the landlord after
the institution of the suit was a waiver of the forfeiture. In
Doe d. Morecroft v. Meuz (b), Lord Tenterden expressed a
clear opinion that it was not, and in Jones v. Carter (c) the
Court of Exchequer in England agreed in that opinion. It
is true thal those decisions are not binding upon this court ;
but there are the same reasons in India as in England for
holding it not to be a waiver.

It was urged by Dr. Reid, for the respondent, that a con-
ditien of this kind could not be annexed to an estate in
perpetuity ; but if the learned ‘counsel had referred to Black-
stone’s Commentaries, Vol IL, p. 154, he would have found
that in Littleton, Sec. 325, the case is put of s man who
enfeoffs another in fee, reserving to himself a yearly rent,
with an express eondition annexed that, if the rent be un-

paid, the feoffer snd his heirs may enter and hold the lands
free of the feoffient.

(a) Mulgeui, permancnt teintve, as opposed to chdlgeni, tonporary
tenure.

“ The malgeni tenants obtaived from the landlord (mulgdr), generally
on the paymeut of o fine, a grant in perpetuity, to them and their heirs,
of acertain portion of land, on the condition of paying anuually a
apecitied rent. Subject to that condition, they are at liberts to sub-rent,
nwr?ga.ge, or sell their interest in the land jand are rather o deseription
of subordinate landlords than mere tenants,  The only mauner in which
their title in the land isliable to cease 1x ou failure of heirs, in which case
it lapsts to the landlord.

“ In grating land upon imulgeni tenure many conditions are now often
imposed, which are never found in the ancient deeds :such for example
as, that the right shall not be alievable ;and that upon the rent falling
intoarrers, or the trees standing on the land being wilfally destroyed, the
right shall immediately revert to the mulgar.” Chamier's Land A4ssess-
weent and Tenuves of Canarn, Maugnlore, 1853, p. 79.—Eb.

(1) 1 C & P. 346 ()15 M. & W. 718,
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In thiscasetheappellant has recovered the rent due to him,

Timmars . . . i
o and, in accordance with the practice‘of Courts of Equity both

Purdnik
V.

Badiyd

in England and America (Story’s Equity Jurisprudence,

Kuppagouds. Sec. 1315 ; Eden on Inguncmons 23), we are of opinion that

_June 26.

the respondent ought to Le relieved upon payment of all the
costsof the suit.

The allegation that the respondent produced a receipt for
the rent which the Munsif found was a forgery is not, asit ap-
pears from the Judge's statement, supported by the Munsif’s
finding ; and we do'not consider that the resisting the claim
to rent is alone sufficient to disentitle the respondent to
relief.

Although a Court of Law in  England cannot give relief,
unless the rent and costs are paid, or tendered, hefore the
trial; a Court of Equity may do so, if the proceeding for re-
liof is taken within six months after execution has been had
in the suit to recover the land.

We confirm the decrec of the court below; but order that
all the costs of the suit be borne by the respondent inthe
special appeal.

Special Appeal No. 118 of 1865

SHIvLA'L BIN KHUBCHAND cvvvee v v, App ellant.

BALvANTRAY VINAYAR oooooovneeeeeonnn. . Jlespondent,
Attackment—Suit to raise—3MNorigagee.

A and B borrowed money from D, with C as their surety, mortgaging
their house to C to secure him from loss ; the same houge haviug hesn
previously mortgaged by them to D. C had to pay the debt to I¥; but
the house was attached by K, in execntion of a decree against 4 and B.
C sued Dand E to raise the attachunent ; Held that the action did not lie.

HIS was a special appeal from the decision of C. Walter,

District Judge of Pund, iz Appeal Suit Ne, 390 of 1863,
reversing the decres of the Munsif of Pund in Original
Suit No. 343 of 1862.

In the original suit Balvantrav sued Shivlal and Démo-
dhar, alleging : (1) That his bhdiband  Dhundirdj and Gan-
patrdy had horrowed mouey f{rom Ddmodhar, with him &g



