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Special Agpeal No. 812 of 1664.

_ L Febe 1.

MoriLdn RAMpAS... .. ... . o L Appellant.
JAMNADAS JAVERDAS... ... .. ... soRespendont.

Jur iitlictiou— Institution quuiyl'——’l’raus"f@r by Distriet  Judge—Meuwc-
randum of Appeal—dat VI o5 1859, Secs. & and 334.

The Conrt of the Prineipal Sadr Amin of Thand heing closed dnring
vacation, & plaint which, under sec. 6 of the Civil Procedure Code,
ought to have been instituted in that Court, was, by the order of the
District Judge, referred for trial to the Assistant Judge, entered in the
Regirter of Suits in the Judge's Court, rnd- tried by the Assistant
Judge :—

Field, veversing tho decree of the District Court in appeal, that it was
not Jawful for the Judge to refer the suit, without its Linving first been
iustitnted ju the Principal Sadr Amin's Court ; and that the District
Judge vught to have considered the objection as involving a question of
jurisdiction, although raised hefora him for the first time during the
hearing, and not taken in the memorandum of appeal against thé decree
of the Assistant Judge.

PHIS was a special appeal from the decree of R. . Pinhey,
District Judge of the Konkan, in Appeal Suit No. 542

of $8G3.

The facts are fully stated in the following extraet from the
judgment recorded in the District Court:—

«MThe amount of claim in this action (Rs. 2,177-4-10 ) is
the amount of a decree obtained by the plaintiff, Jamnddds
Javerdds, against Vrajbhukandds Varjivandds and his son
Balkrisandds, on a deed whereby a cer'ain house was mort-
gaged to the said plaintiff, Jamnddds Javerdds. It appears
that there were creditors who obtained decrees against Vraj-
bhukandas Varjivandds and his son Bédlkrisandds; but of
these the plaintiff, Jamnddés Javerdds, alone had obtained
a mortgage on the house which forms the subject matter of
this action, and he alone obtained a decree specially against
the house. The several judgment creditors made applica-
tious in the Principal Sadr Amin's Court at Thénd for the
exceution of their decrees in the following order :-—Mulji
Boght, Jagjivandds Javerdds, Laidds Mddhavdds, Puru-
shottam Parbhudas, and Jamnadas Javerdds, the plaintift

‘ “+
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Some tinte after these five applications for execution were

filed, & first notice of sale was issued, in which all five applica-
tions were cited as the cause of the sale of the house ; but this
notice rec}ulres no farther consideration, as it was subse-
quently caucelled, and no sale took place under it Aftex
this a second notice of sale ‘was issued, and under this’ notice
the house was actually sold.  In this second notice, however,
only four. applications for execution are cited, the application
of the plaintiff being exeluded. From the copy of the Ndzar's
report it further appears that the sale held under this notice
was held only in execution of the four applications for execu-
tion, exclusive of the applieation- of the plaintiff, Jamnddds
Javerdds. The notice distinetly warns the public that it is
only to the extent of the right and title of the defendants
Vm_]bbuka.nda,s Varjivandds and his son Balkrisandds, there—
in tht the house is to be sold. The house was purchased
ab the auction sale, held in pursuance of this notice, by the
dofendant in the present suit, Motildl Rédmdés.

“Such being the state of the case, it is difficult primas facie
to see what possible doubt can have arisen as to theé right of
the plaintiff to recover' the amcunt of this decree against the
house in which the defendant had purchased only the right
and title of the mortgagors, and against which- the plaintiff
bad obtained a decreein a suit instituted against the said
mortgagors. The action, however, of the prineipal Sadr
Amin, and of the partles to this auit, and of the other
judgment creditors of Vra_]bhukandés Varjivandds and his
8gn, after the auction sale, has rendered the question at issue
in this case somewhat complicated, and the rights of the
plaintiff more doubtful than they would otherwise be.

“The auction sale of the house took place on the 25th
of April 1860. On the same day the then Principal Sadr
Aimin, Rév Bahddur Morobd Kdnobd, ordered the proceeds
of the sale to be paid over to the plaintiff This order
of the Principal Sadr Amin was, however, reversed, on appesal,
by the then Judge, C. Forbes, who,on the 18th of Septem-
her 1860, ordered thaf no part of the sale proceeds should
be paid to the plaiatiff, whose right of recovering against the
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should be divided amongst the other judgment creditors
excluding Mulji Bhogd. The plaintiff and Mulji Bhogd then
appealed to the late Sadr Court; and the Court, reversing
the orders of the Distriet Judge -and of the Principal Sadr
Am’a, on the ground of both being in error in applying:
the provision of Reg. IV. of 1827, instead of the provision
of the Code of Civil Procedure, to the cdse, ordered payment
of the sale proceeds to be made in accordance to the latter
law.

. “The case then came before the present Principal Sadr
Amin, Riv Bahédur Krishnardv Vithal Vinchurkar, who
ordered the distribution of the sale proceeds between the

- plaintiff and the other judgment creditors excepting Mulji

Bhogd. The Principal Sadr Amin concluded his order with
a direction to the plaintiff to recover the balance of his
mortgage claim; but the wording of this part of the order
is not _very explicit or intelligible, and leaves it doubtfyl
whether the Principal Sadr Amin meant that the balance of
the plaintiff’s mortgage claim should be recovered against.
the mortgaged house now in the possession of the defendant, -
or against the persons and other property of the original

mortgagors.

“ Against this order of the Principal Sadr Amin appeal
being made, the then Judge, H. P. St. G. Tucker, passed
the order of which a copy is as follows :—‘After hear-
ing the arguments on all sides, the Court is of opinion that
by the sale to Motildl Rdmdds the right, title, and interest
of the judgment ‘debtors, Vrajbhukbandds and Bélkrishna
were alone conveyed to the auction purchaser, and that the -
rights of the mortgages (Jamnddds) were in no way set
aside by thissale. Hehas still power to pursue the preperty
into the hands of whomsoever it may fall, and Yo obtain
satisfaction of his lien upon it. With regard to the other
decree-holders, as their applications for execution were pre-
gented on the same day, and the order for attachment was
passed on all at the same time, ;and the property was at-
tached in obedience to this single compvehensive order, it ap-
pears to the Court that, under the provisions of Secs. 270
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and 271 of Act VIIL of 1859, they are each entitled to___ 1865.
Motilal

share rateably in the proceeds of the sale, in which ‘the
mortgages can ‘take no share. The decision of the lower
court is, therefore, reversed, and the claim of the mortgagee,
Jamnddds, to share in the distribution of the proceeds is
seb aside; and it is ordered that the portion of the proceeds
which has already been paid to different individuals shall
be re-collected from those persons, and that the whole sum
shall then be re-distributed between Mu'lji Bhogd, Jagjrvan
Javerdds, Lald4s Ma'dhavda’s,and Purushottam Parbhu'dass:
each party to pay his own costs. The endorsement of the
full satisfactiom on Jagjr'van’s decree to be cancelled, and
the amount he may receive under this order to be entered
in its place.’

“"J:he defendant, Motildl Rémdds, sought to have this
order of Mr. Tucker reviewed, but this application was re-
jected, as also was his application of special appeal to the
High Court. It would be reasenable to suppose that the
nature of Mr. Tucker’s order was such, and its legal effect so
obvious, that the plaintiff, Jamnddds Javerdds, would have
been able, so long as that order remained unreviewed and
unreversed, to execute his decree at once against the house
therein mentioned. He could not, however, obtain such
speedy and simple justice as this. His application for exeeu-
tion of his decree against the house was rejected by the
Principal Sadr Amin, on the ground that, under the ruling
of the late Sadr Court, in Special Appeal No. 23 of 1861 (@),
the right of a purchaser with possession was better than
that of a mortgagor without, end actually excluded the title
of the latter.

“ Hence the only means of redress left open to the plaintiff

was by instituting an action against the purchaser of the
house, the defendant. This action he has now flled, and on
the plaint being presented in the District Judge's Court, the
Principal Sadr Amin’s Court being at the time eclosed dyring
vacation, the then Judge, Mr. Tucker, transferred the cuse

(a) & Bowg, 8. I. A. Dee. 189.
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to the Assistant Judge's Court for trial; considering that
the order of the Principal Sadr Amin, rejecting the applica-
tion for execution of the decree, showed that he had already
prejudged the essential merits of the case, so as to render
him disqualified for the trial of the suit.

“During the hearing of this appeal it was sttempted by
the plea,del of the appellant, the defendant Motildl Rdmdas,
to raise an objection to the legality of the District Judge's
act in receiving the plaint, since Sec. 6 of the Code of Civil
Procedure required every suit to be instituled in the court of
lewest grade competent to try it ; but, under the provisions
of the last clause of Sec. 334 of the Code of Civil Procedure,
as this objection was not one of the grounds stated in the
memorandum of appeal, I declined to hear it argued, be-
cause, whether the District Judge's act was right or wrong,
the objection was a purely - technical one, which did not in
any way touch the merits of the case.”

After disposing of the othér objections raised by the ap-
pellant, the defendant in the original suit, the Judge amended
the decree of the Assistant Judge, by awmdmg the plaintiff’s
claimin full, together with interest ab nine per cent. from
the 10th of March 1863 the date of the removal of the
plaintiff 's attachment by the Priucipal Sadr Amin, on the

‘application of the defendant), against the house purchased by

the defendant, with costs and interest on the judgment.

Against this' decree the defenda,nt preferred a speclal
appeal, ip which nine grounds of objection were taken, the
last being : “that the plaint was illegally received by the
Judge, instead of by the Principal Sadr Amin : the Judge
having the power of trying a suit before himself, or transfer-
ring it to another competent court [only] after it is once
filed in the court of the lowest grade; [whereas] the Gourt
of the Principal Sadr Amin [was] not sitting at the time
[the plaint was received by the Judgel”

The’casé was heard before Couc,NEWTON, and WARDEN, JJ.
Anstey (vs_}ith hign Sha nta'ra'm Na'ra'yan) for the appellant.
Reid (with him Dhirojla'l Mathure'da’s) for the respondent.
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CoucH, J. :—We must set aside the decrees of the Assistant
Judge and of the District Judge in this suit, as they were
made without jurisdiction.

The suit ought to have been instituted in the court of the
Principal Sadr Amin, from which it might hdve been with-
drawn by the District Judge, and then referred for trirl to
the Assistant Judge. The objection, though not raised in
the memorandum of appeal to the District Judge, ought to
have been considered by him, as involving question of
jurisdiction. The objection does not ,appear to have been
ta'ken before the Assistant Judge.

* We, therefore, reverse the decree of both the courts; and
order the costs in this and the lower appellate cotirt to be
borne Ly the respondent: Each party to bear his own costs
in the Court of the assistant Judge.

Appeal allowed.

Special Appeal No.791 of 1864.

SurtANg1 T. PATIL SIRVALE.......... Verrsrenans veeres Appellamt.
RacuuNaTH R MARATHE ...ovvvvveieiininnn, ceoen Respondent,

Alienation—Ina'm—DPerpetuity— A mendment of Decree.

Held that it was competent foran indmddr to alienate a third share of
whatevor interest he himself had in a family infm, in consideration of
services rebdered in recovering the indmitself ; and that the grantee had
a right to have the award made by the decree in the terina of the grant,

which purported to bestow the third share in perpetuity. .
IS‘ was & special appeal from the decision of C, Walter,
District Judge of Pund, in Appeal Suit Ne. 499 of 1863,
reversing the decree of ~the Sadr Amin, in ‘Original Suit
No. 349 of 1862 -

The plaintiff sued to recover a one-third zhare of the de-
fendants indm village 'Piple, in the Pung #illa, and its in-
come asarears due under an agreement in Mardthi executed
by the defendant, and dated Mdgh Shudh 5th, Shake 1778.

The following is a translation of the agreement -
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