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Speciad Appeal No. 90 of 1867.

BuNDAR JAGIIVAN.......... P Appellant.
-GopAL ESHVANT  oovvinniiiininnne vevereeneen Respondent.

Mortgage—Registration—Purchase---Priority.

Fleld thnt o regisicred mortgagee, although withont possession, is en-
titled to privrity over a subsequent purchaser.

HIS was a special appeal from the decision of 8. H. Phill-
’%" potts, Acting Assistant Judge of the Konkan District, in
Appeal Suit Na. ¢ 27 of 1866, confirming the decree of the
Muusif of Pen. ‘

Sundar Jagiivan brought the suit, to enforce a mortgage
Hen on the property of one Devji ; the attachment on wbich
was removed on the application of Gopdl Eshvant, the de-
fendant, who, in answer to the plaintifi’s olaim, alleged : that
LDevji ana hisson Lat mortgaged the property to him ; that,
on Devit’s death, his son sold it to him ; and that be was in
Possession.

The Munsif of Pen rejected the elaim : finding that the
plaintift did nob prove his case ; and that the purchase of the
property bty the defendant was proved.

The Acting Assistant Judge found, on the authority of
Spacial Appeals Nos. 23 and 75 of 1861 («), that Gopal
Eshvant, the defendant, being o purchaser with possession,
was not liable for an equitablo mortgage lien,

I’h“fﬂ/‘(_lj‘;(ﬂ Mathuradas, for the appellant, conterded that,
inasmuch as ths mortgage bond passed to the plainiifi by
Devit was dated the 22ud of March 1221, and registered on
tha 1ith of Oetober 18592, and not dened, the plaintiff had a
lien on the property : and that the defendant parchased it on
the 12th of March 1255, subject to that Hen. The cases
relied upon by the Court helow, in support of its judgment,
only went to show that an  uynpegistered maortgage without

pusscsston was  not valid against & subsequent purchusg\;—

(o) 8 Bom. &, DA Dec, pp. 159 and 204,
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with possession. Here the deed of mortzage was registered.
*The following cases were cited: Rambuggut v. Sudanundrao

(b); Purshotum Ruwachord v. Jugjivan Mayaram (c); S. A

No. 864 of 1565; and S. A. No. 129 of 1866.
No one appeared for the respondent.

Beg CuoriM (Couch, C. J., and Warpex, J.):—The Court
remands the case to the lower appellate court, for the Judge
to try and determine whether the alleged mortgage was made
to the plaintiffy and, if he shall so fiud, to passa decree
infavour of the plaintiff, wbo, as a registered mortgages
although without possession, is entitled to priority over
a subsequent purchaser; and the Court directs the costs to
follow the final decision.

Swuit remanded.
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Special Appeal No. 93 of 1867.

GANPAT DBAJASHET......oov v ivninnienean. Appellant.
Kuaxpu CuavesHEr and others.........Respondents.
Mortgage--- Registration— Purchase— Priority.

Held that an unvregictered mortgage without possession is not valid
agaiust a purchaser with possession.
HIS was a special appeal from the decision of 8. H. Phill-
potts, Acting Assistant Judge of the Konkan District
in Appeal Suit No. 322 of 1866, reversing the decree of
the Munsif at Alibdg, in Original Suait No. 436 of 1866.

Ganpat sued to recover Rs. 148, the balance of a mertgage
b-ud, from certain property in the possession of the defend-
ant Talsidds, which had been mortgaged to him (17th Jan-
uary 1863) before it was sold (20th Jawuary 1865) by the
defendanis Kbhandu and Lakshmi o the defendant Tulsidds.
The deed of sale was vegi tered. The mortgige was not
registered,

Awnirit Shripat, Munsif at Alibdg, awarded the claim: hold-
ing that the deféndant Tulsidds bought the property in  qgues.
t1on burdened with the plaintift's lien ss mortgagee over it.

b, Pellusie. Rep. W (v 1 Fom. M. T. Rep. Gy.
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