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Special Appeal No. 572 of 1805.

LALDAs RillHi..{s Ajpellant.

KASH Tn.!\ ~f " Respondesit;

~'sllfruet~EuJoyiiltl1t-'Bu)'(jellnfProqf-Anment Documents.

In II suit ro prevent the defendants from obstructing the plaintiff in
his enjoyment of the fruits of certain trees, which he claimed as heir of
j\ person who purchased that right; the defendants denied the existence
of the right, and alleged poseession and enjoyment ill themselves.

Held, that the District Judge, in appeal, having' Iound the POSS(;Sb:Ol:

and enjoyment to he in the defendants, wan right in throwing upon the
plaintiff the burden of proving' his title to the trees I)]' their produce.

Rule of Evidence with re-ference to [indent documents stated.

ifHIS was a. special appeal frJID the decision of W. M.
Cughbn Ac~.iilg Judge of the Khandesh District, in

APPU11 S:it No. 149 of 18G4, reversiwJ the decree of the
Munsi] of Nsndurbar,

Tho case was beard before TUCREH and Gnms, JJ.

Dhil'oj{a! Jlathumdas for tIn appellant.

·VishvcmathNu1'ayan J.1[ct'tJ,cllik for the respondent,

The fade; appear f,·om the following judgment, delivered

this day by"-

TCCKEH ,.J. :-This suit was brought by tho plaintiff Laldas
as rOp!"~SG:i tab \"0 of his uncle, Pavbhudas :N,ini.j·hudllli, de
C8:lSeU, to stop the ddendauts' i!1terferillg with his enjoyment

of tile usufruct of certain mango trees, which he i.lL';0d had

been mmtg'lged to his ancestor bv one Souba. iu A. D. 1791,

and had been subsequently sold to the same ancestor 11;1 the

son ef the said Souba in ~.D. lE1CJ.}.

The defendants denied that the plaintiff had any right to the
trees or their produce; and asserted th:.>t tho trees had been
in their possession, and the produce enjoy ell by themselves

au'] those who held under them, till 1862, when theplaintiff

had at~'_'mpted to appropriate the crop, which they had
pl'evented. TLli.l.t the per~ons s:\iJ to ha \"0 sold the trees to

the pi",intitl·i'j aucestors ha..1 no ownership iu them.
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The Munsi! of N a.ndurMJ.' gave judgment for the plaintiff :_.~8G!-:__

as he eensidered that tho ancient documents produced by the k~~~~~1s
plaintiff established his right to the trees in dispute, and that ~: ,

b d f d h d f '1 d 1 L • bi K:1.s1ma!ll,tee en ants lO IU e to m~,ie out tueir owners Ip.

This dseree was reversed, On appeal, by the District Judge

of Kha.ndesh, who co.isidcred that it was sabiafactorily proved
th,~t the trees were in the possession of the defendants and

those who derived title from them; that the documents on

which the plaintiff founded his claim were not proved ; and

that there was no evideuce that the persons who were said to

have executed those documents had any right to alienate the
trees,

To this decision it has been objected tha~ the District
Judge has bid down the law wrongly, ill holding that the

i)l!.:.illtitf Was bound to make out his esse, instead of deciding

Oil the whole evidence pro.luced by either party ; and that he

should not have rej'cJctcJ doouments more than thirty years

old. on bhe ground tlu,t their execution was not proved,

which \VM contrary to the rulings of the High Uourt in

Spjcial Appeals Nos 512 and 411 of 1804,

vVcl are of opiui 0:1 that in a suit instituted in the form

of the present action, the first question to b~ deterruiue.I
was, who was in possession in 1862, at the time when tho

C:tUS13 of actiou is al1!6'Yl by the plaintiff to have arisen , and
the Distr-ict Judge, having found f01' tho defendants 011 that

issue, very properly treated the ease as all action of eject
ment by the plaintiff, and casb the onus of proving his title to

the trees upon him ,

As the documents produced by the plaintiff purported to

be I?Ol"J than thirty yea,l's old, the District Judge, if satisfied

that they were really what they'professed to be, viz" ancient
documents, aud that they 'Came from the propel' custody,
should have dispensed with proof of their execution; and

the Court considers that he acted erroneously in simply re

j<lctlog t.hese documeuts in coeseqnence of defective proof of
execution.

He hasfound, however, th!lt there is 110 evidence, that the



C2 nOMBAY BlGH COURT REPOR18.

__1867. persons who are said to have sold the trees in dispute had
L:o\ld:~~ !lony rizht to dispose of them', and this being the ~aee, hisHc\Iu.las ~

t. errol' in requiring strict proof of the execution of the docu-
Kashiram

ments in this case is immaterial, as if the persons who are
said to have executed those deeds had no power to sells they
could confer no title upon plaintiff.

We are, therefore, of opinion that with the Judge's finding
on the issue regarding possession, and on the issue regard
ing the title of the persons who are said to have made con
veyances to the plaintiffs ancestor, his decree was correct.
and we affirm that decree with costs on special appellant.

Decree offirnwl..

--. afl

March '27. Special A pdeal No. 62 of 1807.

.MADHAVRAV T. PANsEVand others Appellronts.

BAPURAV K PANSE RfSpondent.

PelwiOll-AsBignmeht-C"ompl'omise-Act VI. of 1849.

A pension having been granted by Government to B_ P., in lieu of IV

Saraujam. held by his grandfather,a claim to share the sallie by M. P.
and his brothers was compromised, by l'3. P. agreeing to pay them a cer
tain proportion thereof yearly. The Agcnt for Sardars, affirming the
decree of the Assistant Agent, found the agreement to Lenull and void,
as an assignment of a future luterei>t in a pension.

Held, that as the pension was not granted" in consideration of past
services and present infirmities or old age;' the rase did not come within.
the terms of Act VI. of 184\l ; and that the agreement was. a valid one.

THIS. was a special appeal from the decision of ·F. Lloyd,
Agent for Sardsrs in the Dakhan, in Appeal Suit No.5

of 1865-, confirming the decree of F. D, Melvill, Assistant
Agent, in Original Suit No. 22 of 1865.

The special Appellants brought the s.iit to recover Rs. 64
as by agreement, of which the following is a. translation :-

" To Chiranjiv Rajashri Madhavmv and Ramn\v and Bal
vantrav 'I'rirnbak Pause, From Bapurav Kri shna Pause. To
wit: Ou a petition beiug made by my respecte I father, Krish
narav Saheb, to Government, regarding the saranjamivil-


