BOMBAY HIGH COURT REPORTS.

Special Appeal No. 630 of 1866.

Prduarvan GOoVAN..ooviiviniiinnn o oo Appellant.
JAIHANKEAR BRAGVAN ... ceersransnenneanss. Respondent.

Rhagdari tenure—Purchase by stranger of building ercced o gabhan—
Bombey det No. V. of 1862,

Ty w suit brought by a bhagdar, or shareholder in a bhagdar village, to
recover possession of a gabhanr, ot building-site, and a vady, or home-
el
at an anctivu sale a building erected on the gabhan by a third person

stoad,—appuarienant to his bhag,—ftrom a stranger, who had puarch
bl b oDy

with the blagdar’s consent @

Held ¢veversing the deeision of the District Court) that the purchaser
of the boilding lrad only acquired a right to remove the building mato
rials, and that he had no right, by reason of his having purchased the
baildiug, to continue, without the diagdur's consent, in possession of the
gadhan sl viede, which, by the Bhagdirt Act, coulid not be alienated
aparg or separately from the bhag, or svine recognised subdivision there-
ui,

FTIHIS was a special appeal from the decision of J. R. Naylor,

i Acting Seaior Assistant Judge of the Surat District at
Brosch, in Appeal Suit No. 67 of 1865, reversing the decree
of the Muasit of Hansot, in Original Suit No. 174 of 1864.

Pranjivaa sued Jaishankar to obtain posssssion of a
yabhan, or building-site, and vade or homestead, by causing
hiw to remove & building constructed thereon which he had
purchased at anction sale.

The. defence was that the site in question did not form a
part of the plaivtift’s bhog ; but that it was part of the
waste Jand 1y the village, which was understood to belong to
the owner ‘of the house built upon it.

The Munsif decreed in plaintifi’s faveur, on the ground that
the site was proved to form past of bis Lhag, and that the
a:bhan and vada had pot been sold with the building at the
auction sale at which the defendant purchasd.

Against this decree the defendant appealed ; and the Se-
ulor Assistant Judge, after holding that the site did form
part of the plainsitt’s bhag, and shat the defendant bad pur-
chased the building, and nothing more, at the auction sule,
veversed the Mupsif's decree, on  the ground that it was



APPELLATE CIVIL JURISDICTION.

inequitable to compel the defendant to remove the building _ 18
’ n

that he Lad purchased at a heavy price; stating his reasons
as follows:—*The muunsif has quoted the old Roman Law
in support of his deerae for directing ths destruction and
removal of the appetlant’s building. That law is, of course,
valuable as & guide and instructor in general prineiples, “but
in a matter of thissort, a Civil Court roust be guided by
equity and good conscience: and when I ask mysclf, whether
on the principles of equity and good eonscicuce, it is just
that respondznt should be compelied to destroy and remove
a valuable honse, only lately purchased by him for a high
price, I canuot but decide that it is not.

“«Moreover, the Roman Law, referred to by the Munsif,
does not apply to the present case; because that law  weut
upon the supposition that aman knowingly built & house
upon soother wan's land without that man's coosent. In
this case tespondent admits that his relative Mddhav Ndnd
DLuils vhe house with his eonzent, 5o that the cases are not
parallel. In the present instance appeilant, having bought
the building and obtained pozsessien of it, is suddenly re-
minded that he has no right to the ground on whih it stands.
What is he to do? If he pulls down the house and takes 1%
away, and solls the materials, or rebuilds it, the result of his
pirchase will be very differont indeed from what he in-
tended or expected, and he may be caused considerable loss.

Tt may be said that the prineiple of crveat emptor should
apply; aud if I thought it satisfactorily proved that ro-
spondent’s agreement with Médhav Nénd was that he was to
_remove his building at aay time respondent might wish him
to do so, appellant, who has bought Mddhavredv's right and
title o vor the building subject o all counditions, would per-
haps have luss reason to complain at  being compelled fo ve-
vivee (hs bailding But I do uwct find  that respondent's

s1ivissses have au all satisfactorily proved this alleged stipu-
lation, whicl. is, on the facr of 16,8 very iniprobable one I
wust, therefore, simply regard apvellant in  the position of a
man who has bonght o buildiug, but who has bsen uwiabio
to come to terms with the owner of the ground on  which the
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____building stands. It wounld be ineqnitable tw cowpsl such a
man to remove his building and elear the? mound.

; i_._f‘ i “The justice ~f the ense wouid bz fully met by awarding the
wnlsy o .

Py

owner of the grouad o fair vent, which is, I thick; all that

respondent coull in this ease, houestly domanl - If rent
wers roiased, then, bat n-t before, would be the time - for an
action of the sorb now brought  As no  alternative appears
to have been oifered by the respondent, I camnot now pass a
“decres for what-is not asked for in the plaint, and have,
therefore, no option but to reverse the Munsif’s decree”

The case was hoard before Covucn, C. J., and NEwToN, J.

Diare ol Mathuradas for the appellant.

. Newabhar Huridas for the respondent.

Couen, C. J.:--By the Bhdgddri Act, it was not ecmpe-
tent to the defendant to purchase more ibap the matarials of
the building; and if he paid more than the value o2 those
materials (which it is not tound that he has done) he must
suffer the consequences: as he must be taken to have kunuown
the law.

The Act prevents the defendant acquiring =zny wight in
the yabliun or vada; and the decree of the Senior Assistant
Judge, tLas he should be a perpetual tenant at a fixed ren
would give him an interest in the land forbidden by the Act.
If we were to allow bimn to acquire any interest in the land,
without the conseut of the bhagdurs, we should be giving
validity to a transaction which was contrary to the provi-
sions of the Act

We, thorefore, reverse the deeree of the Senior Assistant
Judgei and affirm that of the Munsif with costs.

Appeal allowed.

Note—Tor a description of the Bhdgdari tennre, and the provisions
of the Bhigdari Act, see 2 Bom. H. C. Rep. pp. 244-240. Ed,



