APPELLATE OIVIL: JURISDICTION.

Special Appeal No. 471 of 1866.

MusasH1, wife of HAJBEG -RUSTAMBEG............ Appellant.
SuavuNvupDIN HisMUDDIN and cthers............... Respondents

Decree for delivery of land—OQbstruction by mortgagee n possession—
Mistake of Munsif—Irregular procedure—Appeai—Civ. Proc. Code, Secs.
226, 227, 229 and 231.

On a complaint by a decree-holder, under Sec. 226 of the Civ. Proe.
Code, against a mertgagee in possession.of the land and two other per-
sous, who resisted the execution of the decrec, the Munsif passed an
otder for delivery of possession, bnp without havinginumbered and regis-
tered the claim a3 a suit, as directed by Ssc. 229 of the Co de—whiich, in
&is opivion, did not apply to the claim of a wortgages in possession; and
the Snior Assistant Judge—though of opinion that the Munsif was in
error in not proceadiug under Sec. 229—ruled that there was no appeul
froin his order, as the claim had not been numbered and registered, and
investigated as a suit.

Held that the irregalar procedure of the Munsif should not prevent the
Court from corresting his error; and that his order, which-ecould only
have been made under Szc. 229, was subject to appeal under Sec. 221,aud

shoald therefore, be reversed, and the case remanded, that the claim

might be numbered and registered as a suit, and an order passed thereon

after dueinvestigation, as direeted by Sec. 229 of the Code..

l‘i\HIS was a special appeal from the decision of the Senior
Assistant Judge of the Surat District, at Broach, reject-

ing an appeal against an order of the Munsif of Jambusar.

The respondents had applied to the Munsif for the execu-
tion of a decrce for the delivery int> thsir possession of
certain land, and aa ordes for the purposs was ac cordingly
made. The appellant Musabhi and two other pétsons re-
sisted the execution, alleging that the land was held hy
Musabhi asmortgagee. The respondencs, thereupon, appliv- i
to the Court undes Sec. 226 of the Civil Procedure Cude.

The Mansii passed anorder that the land shoald be deli-
vered into the pisssssion of the respondents, on the grond
that two of the persons alleged to have resisted the execution
of the decree had nn objection to the delivery, un?that, with
respeet to Musabhi's claim, S:2. 229 of tho Caole il pot
appear to apply to the case of a mortgagee, and vhat, under
Yee 227, her elaim must be refused.
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The Senior Assistant Judge, on the 15th of September
1866, was of opinion that an appeal. s die in the case re-
cording the following reasons :—

« The Muusif’s order -in this case purports to bave been
passed under Sec. 227 of the Code, and from an order under
that section, Sée 364, In ‘any opinion “prevents an appeal
being heard. Bit, though nominally passed under Sce. 227,
there is nothingin thecrder to show that that section ap-
plies ; boecause the appellant, Musabhi, who occasioned the
resistarice, was not the defendant, aud there is no proof that
she occasioned the resistanca at the defsudant’s instigation,
nor does the Munsif in his order state that to be his opinion.
The Munsif appears in the first place, to have decided that
Sec. 229 could not apply to the case, becanse Musabhi clainied
as morggagee of ‘the land, and then, withoat taking any
evidsnee, but (#s he has written) ¢ having regard to 237. to
have confirmed the respondents in the possession. I must,
therefors, rogard the orders as passed under Sec. 229, and
theréfore appealable from, under Sec. 231 of the Code.”

After tbis the ;foilo“jing minute was ontered by the Judge
on tho 17th of Scptember 1866 :—

“ T'adjourned ‘the decision of this case on [Saturday 15th

‘Septembor), because it transpired, in the eourse of the Tfurther

hearing, that the lower court did not number and  register
the appellant’s olaim as a suit betwesn the ‘decrée-holder
and her, and then pass a decision@s'in a ‘regular ‘cdse ;
and that, therefore, there was an evident ‘frregularity in
admitting the present appesl, asif brought ‘undér Sec. 231
of the Code. By the words used in that ‘section, it seewmns
clearly to be intended that ‘an-appeal shall be from the deci-
sion passed by the court after the claim has bsen numbered
and registered as a suit. No such decision bas ‘been passed
by the lower court in this ease. i * * Under
this view I must vary my finding upon the preliminary isyne
and now rule that an appéal doegnot lie in-this case.

¢ That T am correct in this present ruling is proved by the
circumstance that i$is impossible to apply the rules appli
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eable to-appealsfrom detrees-to this -ease, without -overstep- _ 1867.
Musabhi

jping my jurisdiction s an appellste court. The Munsif has
txken no evidence whatever, but has decided that Musabhi's
claim does not come under Sec. 229. Under ordinary -circum-
stances I should reverse the lower court’s decrea upcn this
‘préliminary point, and remand the case for re-investigation.
‘Buit the effect of such a reinand in ‘this case would be, not that
‘the Munsif would re-try the claim as a regular suit under Sec.
229 ; but that he would re-open the investigation ( which he
ought to have made, but never yet has made) under Sec.
"227, and then, if satisfed that the appellant claimsbona fide to
be in possession of the property on her own account, would
number and register the claim as a regular suit. That is to
say, whilst ‘apparenitly deciding an appealsfrom an order
passed under Sec. 229, 1 should in eflect be directing a
re-investigation under Jee. 227, which I have no authority
‘to do.

« I find that it Las been-ruled by the High Court of Cal-
cutta, on the 20th of September 1864, in Goluck Narain Dutt
v. bistoo Prex Dossee (), that no appeal lies against a refusal
of the Court to entertain an application made under Sec. 230
of the Code, and that the remedy is by a regular suit ; and
that decision confirins the view I liave taken, nearly the same
veasoning beiug applicable to that secticn as to See. 229,”

The special appeal came or for hearing this day before
Coucs, C.J., NEwron and WarDex,-Jd.

Nanabhui Haridas, for the appellant, contended that the
lower coitrt Was wrong in law in reversing its order of the
15th of Scptember, in the absence of ‘any -application for a
review of it. Tlie proper course would have 'been to remand
the case to the Muaunsit's Court.

Dhirajlal Mathuradas, for the respondent, washoard ia
support of the decision of the Seuior Assistant Judge.

Couct, C.J. :—In this case, as appears from the judgiments
of the lower courts, a mortgagee in possession resisted the

(6) 1 Cale. W, Rep, Civ. R. 140,

.
Shaunuddin



38

BOMBAY HIGH COURT REPORTS.

1867. execution of a decree by a decree-holder, and claimed to be

T Musabhi
».
Bhizuannddin.

allowed to, remain in possession of the land. The claim,
therefore, properly came under the provisions of See. 229 of
the Code.

The Munsif passed an order by which he directed the
possession of the property in question to be made over to
the decree-holder. This order he could pass’only under Sec.
229, for that section alone gave him authority to decide
such a claim. It is true that, owing to his mistake—that
A mortgagee was not contemplated by Sec. 229—he held that
gection not to apply to the case, and therefore refused to
number and register the claim as a suit between the decres-
holder as plaintiff and the claimant as defendant. But such
an irregularity on his part should not prevent us from cor-
recting his error. The Munsif's order, having been really
made under Sec. 229, was subject to an appeal under See.
231 ; and the Judge was, therefore, wrong in his final deci-
sicn. The first view he took of the case was the correct one.
He ought to have remanded the matter, for the Munsif to
correct his irregularity in not numbering and registericg
the claim as & suis.

We therefore, reverse the Judge's orler; and remand
the case, that the claim may be numbered and registered
as a suit between the decree-holder as  plaintiff and  the
claimant as defendant ; and that the Munsif may proceed to
mvestigate the claim, and pass such order as he may deem
proper under the circumstances of the case.

Cuse remanded,

‘Sec. 221 :— The decision passed by the Court under ecither of the
last two Sections shall be of the same force asa decree in an ordinary
ruit, and shall be subject to appea.) under the rules applicable to appeal
from decrees ; and no fresh suit shall be entertain in any Court between

the same party or parties claiming under them, in respect of the same
cause of action.”



