
ORIGINAL CIVIL JURISDICTION,

Late Su-preme COU1't, Eqnity Side.

THE ADVOCATE GENEHAL ex relatione DAYA MUHA"Ii,IAn

l\luHAMMAD S.HA, Pin l\IUllAil11tlAD KA:->.1MBHAI, and
FAZAL HAl G'vLk.I HCSSEN,

MUHA~mAD tll'SEN Hl'SENI (otherwise called "~u)\

KWiN) ei ul.

Terms Oil which I""'; r.:!'lt.))'S win k. allowed to COllI;) ill nfter (1e'T(','

to }}l·;;,:;.:;.?~~ute ilil ilPPC.1L

~HIS (commonly called the Il1wja ret;;!!) W:~f;i1,ll inforrnation

:t and bill filed Oil the Equity Hide of the lat.o Supremo

Court by the Ad vocate Oouel':l,l Oil, U10 relation of the above­

named relators, W;1O were also plaint;fr~,

The suit came on for hearing before AHKOFLD"J" on the

16~h or Apl'ila. SCi). The hearing occupied that and several

succeeding days.

Nov. 12. A decree was given for the dclon-lunts, and tho
suit as ag,:cim;l Ag6, J(h{m and those defendants in the same

interest with him was dismissed, with costs to be paid by the

relators::and plaiutifls,)nd as n.guinHt. the other defendants

nat in the same interest, without costs.

On a subsequent day (Feb. 1st, 18G7) the costs of the

Ad vocate General were directed to be paid by the re~t(jrs

and plaintiffs.

April 27. Dumba» (with him },[acphenon), on behalf of the

rehtol's).nd plaintiffs, moved for leave to appeal to the Privy
Council against, thejlecree of}he 12th of November 18GG.

The H01iorable L. H. Bctyley (Advocate General), (with him

lIowa1'd), for the first defendant, opposed the application.

Mar'riott .(with him Hayllar and Go/'een (with him

lifr:Ol.dlock opposed on behalf of other defendants.
,
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1867. PER CURIM (ARNaULD, J.):-Leave to appeal to the Privy
--.A~l\<~:·,~h~--

U'~''Hal Council granted. subject to deposit by the appellants with
. r. the Registrar of the rsum of Rs. 10,000 in Government

,~.:: IIL;~' I rnad
t.. : ::"lli Promissory Notes, as security for costs of such appeal,

. .«! An order (Ut.h August 1867) was subsequently made, by

which it was directed that the Ra 10,000 should be de­
posited on or before the 7th of September 1867.

Sept. 5. lYkite, on behalf of Fazal Hsbibbhai awl Rahim

Hemraz (petitioners), one of whom was au original defend­

aut. not in the same interest as Aga Khan, and the other a
(Manger to the suit, moved for a rule n·isi that the peti­
tioners, or such other persons of their nomination as might

be approved o~y the Court, should be substituted as relators
in place of the then relators, with liberty to institute and
proceed with the appeal, on their giving security for costs

of such appeal; and that the time for giving such security

should be extended to the 7th of October 1867.

Rt~le nisi

This rule came on for argument on the 31'<.1 of October

1867.

NWf'riott, for the original relators, moved that. they should

be dismissed from the suit.

The II onorable L. ll. Bayley (with him Pigot), for .~ga.

Kh.in, showed cause against the rule.siisi of the 5th of Sep­

tember, and contended that if tho new relator", were a1l0wH1

to be substituted for the original relators, it should only be

dune on terms of their giving security not only for the costs

of appeal, but also for the costs incurred by the defendants

in the court below. They cited The Aiiorrun] Genera) v, The

Co)'ponilion ot Ca8hel ~(~).

Mayhew and Green appeared on behalf or the other defend­

ants.

Ferqwon. appeard for the Advocate General, and assented
t« tlHI application Oil the terms contended for by Aga Khan.

Whit,; (with him Dwnbar) supported the 1'i~'e ni8i.

PEi'. CeRDi:-Old relators to be dismissed from the suit.
(aJ San. & Sc. ~33
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on payrnenb of costs. New relators to be substituted on cer- 1867.
1\f· b k -Allv()cuie-

tain terms. Minutes to e spo -(;D to. Geuerul

r.
Oct. 11. The case came on again on the minutes, and to ~llll';llllrn:td

settle the tenus on which the new relators should be allowed H, IIuscui
d "I.

to prosecute the appeal. The terms then settled differed

materially from the terms settled 011 the 3rd of October,

and were as follows :....

I. On paying Lheir own costs of this application for that

purpose, the old relators to be allowed to withdraw from the
further prosecution of the appeal.

II. F,\zal Habbibbhai and Rahim Heinraz to be sub­
situted as new relators, in the stead of the .ald relators, for

the purpose of prcsecutiug the appeal, arid to be allowed,

as such substituted relators, to prosecute the appeal on
the following condition :-

(a) Thay they lodge, on or before 4~ P.M. on Monday the

9th of December 1867, the sum of Rs. 10,000 Govel'llmenr,

five pel' cent. promissory notes as security for the cost" likely

to be incurred in the appeal.

(b) 'That, on or before the said day and time, they also
give security for the costs awarded to the defendants and
the Ad vocate General by the decree in this cause, in au
amount sufficient to cover the aggl'egatc amount of such
costs ordered to be paid by the original relators and plain­
tiffs under the decree of November l!th, 18GG.

(c) Unless the conditione (<1) and (b) are complied with,

appeal not to be proceeded with, Imt at once to cease and
J

deterruiue.

III. The proccedipg~by the defendants and the Ad vocate
General for recovery of their costs by execution under the
decree, to be stayed' rom present date until further order,

Any attachment issued by the dei'endanta or any of t.hoiu,

or by the Advocate General, on the property of the old re­

lators or otherwise, for l'CCOVC1·y of costs under decree, to I,,)

raised immediately on tho giving by the petitioners or the
security (or such costs,



20J EO:'llBAY HlGH COURT REPORTS.

18<17. IV. The new relators to pay all costs of all parties appear-
Ad~,7~ing,on their applieation to be substituted as new relators­
('<;/I,,:r,d

r. Petitioner and parties respectively to pay their own costs
l\llll!;llllill;1,J
11. JI'I.,,',i of this day (11th October),

et (II.

};oTE.-~.Jan;h 14th, 181)8. Alldey and Foolcs, before the JIl<licid
C(l1I1IIIit.l0l· (If tile Privy Council (0), appeared ill support of" petition

fur >ip',ci;tl lenv., til appeal from the ahoy" order of the Ll th or Octol.cr,

and 1,rtl.Y(Jl tlJat the prl)cecdin';';"l evidence, jlldgjl1(;lIt.~ decrees, ar«l

urder,; llwde ill tlie above snit, 80 fur :\8 the b·}I1lC 1'("latL'd tv Itt;:; matter of

the app-.:nl: shUldJ be tr.msuiitte-I, (II' that SHell further or ud:':.~r order, H!-;

to I ler :\'r:1ji2,~;t.Y ill C01nl ....~~1 Blight a~lpcll" jl,j~;r., au.l prnp:::l', ;:,ll(luid Lc lUJr,le

....-l il:)le/J coutcuded that <l;~ i.t!l ord('r had been made 011 thC', ~\(l 1)[ (j1:ldbc·r 1

all.»villg the Hew rdi\tOi'S t,.,:, bl~ substitut-»] f'or iht~ old relators, :lnti or.Ier­

ill;!; l~lu,\dvuelltc G,\ll"l"nlto ,\lIo\V~J;.-; WllIH' tl).Ill' n'(;ii ')l~ ';';"L~ill to.m,IS,

tl11: Court lJe.l.J no PU\\!( t» alter ~l1C[l tsn:U:-::1 (is It (lid b:.l~ tile unl,';: oL tuo

11Lll of 0:...:toU':1'. [L!)rJ 'S"ESTBUH.y:-D')I.'"., the P_d"ul':"te c;"t:';I,.:i:~1~ ~t}'ue,·lj·r~]

l Ie dl)i~:-i nut. Thi~ tlpplicatiull i~ c.c parte, [Lurd 'Yl:,~T'!:rc;,;Y :-110\\',

then, call we possibly ontcrtriu It? '\Y"c c.umot {:;CJ into tb.: rr11:1·;t~ of a

petition \':IJich iH direc.t'2d <l,ln.~r:-:,C'Iy in factag;.1iil;:;t tLG .'\'(/\''-';''";'1.(0 Ul:ikral

in the abti~llC'e of ill\~ ~\.;l\·oc,ttl~ Gcucr.il.] !,"10 I.','> , on tlll~ ;:.\H'ie :si(le:­

~.i'!lis is a hill ::l):' r<.·livf a~.; well t18 an iufor.n.u iou , au.l, ~:o f,.tl' .tS it is P.

hill, may l,~~ ir'~;lt,l'll :l~;l i-;StJ.ll'atc pr<)(,(:-0J!1l,~'o I ask, tllc'Tcfdi't.\ to be

a]LI\\'I~d to :'1]JJclid tllC' pf~tjti,)ll, ill!d that Illy «licnts (llil(J (If \\,'!Jdtll ''''itS :1,

{j1:,Ltndrlll\, L,,-·l'J \\"j , V:h!J~i~ lntej·,,~..:tr\ arc- injnri\)I1:-;Iy af1'e;::'tcd b~ t l.c l~'---_':" '_.

nltty h;1SC 11:';,1\'1..' t~) f'q)p2:l1~ !llilkillg' the Advoca to G('!l~r~L ~~:lJ the oj'igiu:1,1

l'd;Ltur~; <l.!ld pl.riuti rl's in tt.e court helow, respondents fn;' t!ht P~Li·p0:~e.

\\"e GrUH!iJt. dd Uli~ \'.-idll)ut leave, and I f:;:llllllJit tIlll" i;., the IJi:I;I)2r court

t» apply t'l [ill' :::;udJ 1C'~\'e. IE yeJur LQrd~:jip:-; ('<1.11 see )'I1UI' v:ay towar.ls

d:,iil,I:-=,' s», you "'ill J!;Jt ullo w this apl'cnL \'.·1t~ch is llpl)n ;."", "~ilestidJl of

STu,it lll;l~..;'~!itllr.l(} au.l iiuportuuce, tu Lll~ tcclmically fl.~L"tt.cd" If leave,
slidl ,1S I conten.l Ior, be grauled, it will of course only lie upon certain

lertlL,. 'I'lie c'I'1ital.lc terms, 1 submit, were those ord'o,""il l,y tIle Court

i'l thc e,lS" (If nle origilwl relaturs WhUll they applied for loJi\\'e to al'~oJ:\(

\" iz., tlw 11~1'1)-;it of !lb. ](I,On,) to m;]i ( tile t:o.ots of <lpp""1.

Lord ,rm;TllUIiY :-It j,; sC'trcely nec,jssary to <1"al \\"ilh thib n.,,,tt,,r at

l'~ligth, hut, to l';'(;'JJilt /lli8,~.trri<lgo, we will make l\ f"w Oh~elTati0Il

IIP')\ lit.

Iil t~le CUlJrt. 1J ·1;J·v) :t c'tppGfti"S th_tt there \""d..S all inftHTllatiou alld bill

fikd, :-::ev:_:'r~d peL~'IiL; I)l~illg' l,l:lil!tiffd in the llnL :1uJ tlie infvrnlatiul} also

being hy the: .:,\..dvl)(';i.~te G,~i'.ej'~d at the suil 'c,f esrtai~l re1:'UJ;'s, Their in­

fOl"'.Httion and llill were both dislni~8ed, and an appli(;atioll b no,\\' luade

hy two genUcmCl1, 1)11'.3 of: W11OU1 \\"<1S n. defendant ill the CIlUS",

(aJ PreBcnt: Lonl WE~TBURY,Sir J. W. C<'I,nLE, Sir E V.•W;LLUMS,

Sir LA\\'RENCE PEEL.
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and the other a stranger, for this extraordinary, purpose" It app,)ar" that
an application was made by them in the court below to have the cani­
age of the C[LUS() so far as the A,[y,)(:ilt@ Goncral was ('one'cme,], awl to

have leave to present a petition of appeal. 'I'h.u.: applie'ltioll wusa mis­
taken on", because the appeal could hurdly, uu.lsr the cin-umstancrs

l'e the appeal,of the Advocnte.General alone" It oug1,t (u have Le'~JI (1,,)

appeal of the Advocate General and 0[ tho p],l;nlii'k However, the Court

though tit, up.)U cart.iiu terui s b2in,;' co.npli-.l wi.h, \\"ith l'~o,Lnl to tile

payment of cists aud the ~e~llritv r'or C'lJit,,:iJat tlw con.luct of the, mat-
o •

tel' for tho purpo.38 of an app8L1.1 by th,] Alh·ocate Clenl~r;ll ~hllll1d ll(.~ giVtli

to t11C then ~lP1Jli,~t\nt~. l\linutcsj\t;e;re IErE\.:tDd to ljc druwu up ~H.'C'(irdln,~·­

ly, hut hefcll'e the.", minutes were natured iut.i all order, the G:ourt, rc­

Heeting all the IlLlt~'cr, jlHJ11g-h proper to iutiruate to tile He(!;istrar that t l.«
or.ler in SO:Il'~ ru;rriG111ar~ \\'d.:-l not t'J be drawn IIp, and th:.tt otuer dil·l.:I.~­

tj·)-d ~,~_"rlhl !]i.) ~::ql_,:~tiLl!tclI rnr tlto:~·_~ th~i.t \\.,;1'(' oi'ig:)itLl1y giv('n l.iv th~

Court in the matter when it first cousi.ier,..~d it, It 18 very> \~01l1peto:llt C<I a

Court of Eflity to ,I,) that, It i,: ,,,,ue fr"'jlj':lltly, au.l it wonl.l [,;, vr-rv

UiJ::OJ:tIlDJ.te if thoro WI;rl~ CHI)' illJl~{di!netlt ill ihe \\-ay of its lleing dou-.

Tl.o:«: petitjl}nc~'"~, h(',\\,-cv'~'r, have couccive.l t111'" monstrous au.l :stritTlgt!>

Ci)ll'>~ptil)!l, th:.t: t\lt~Y hen',; a ri,~ht t~) co.n» t.. tl_1i~ tri\I1Ul:d. and :ls1;. t»

pn'sC1~t i~ll ;tPP~:11 {\)1' tJll~. pri.:·t)O':;.~ of cl,:up;,;lL~-ig the or.lor being d!'a""ll

IIp III conf'otmity "with til:; orj;~~';fJ:11 ()pinion l)f t1F~ Court, nnl not i!) ("1)11­

f1)n~iity ~ ... ;~h its :l.!n:~;ld.;,1 j~l\l,:4!ll':;It. ri1;u _c i.-i ~l pCoJp:):",;:Lil)11 in·-'~tp.lld,;~ of

lJ31ng uLl.lnt"<n:";;l~ in,_l,~p·:niltjl~t: of tIl!)il1·>~p(~i·:l.\llQ difH.,·nlty arising; frl)in

the f'act tll~-~t th-: ly;titi')!H:r~ have !I') lo-~g"')' staud; C':\.C'cpt that 'Y]{i,::1J ~:!u,:d'l

l}e conccdr-I to th,.~tJl lly t::;; AlhTdl~;-tb~ G-oncral. ~·;I)\\-" it must ncvor hr~

fqr6'ot[i.:ll that it is tt,.:: ri~~:}t of the: .A..lvoc~l.tc G2lJ'.,1'~t.1, nnl his dnLy, I')

intervene at ;"lUi tim:-, and if lte thinks fit to tak(: ;.l.\Yity tiro cOlllfue( (tf tlll~

matter fr0111 tl.e relators he lw:..: <-~ lli?rfect rjn1d to .lo so ; aud the rf.'Lt~-lrs

have no pOW'Jl' at alJYtime t,) tuke finy ~tei' i,\ the cause ag:tinst tl.., \'.'in

of the Advo~lk Gc\lleral. :.\'ow (lIe' Advocate G;'''0r,tl h~s intimate'\ Li.;

opini,)lJ that the pr('~ent ,tppli"'1l1t~ ,honlcllu\'C, no p"wc'" to C~'TY ')11 tli':'.

matter unless thoy compliecl with the tBnnil pre"c,,'i\,i~,l ill the Comt ill

its amended jUilgment. They come here, in the ill""'lJ~e of th'J ,\d/I'~'lt',

G·cw2ra.l, to a:-.;k us tv give thCll1 loave to appeal ll'orn that) and k, ca.\\,";t~

the Advocate Genei'll to aLide Ly the c,;igitlal, amI [lpp:uently illJprOl'il­

ont, opinion of the Court. Sueh an flPl'li~atioll id quito unprece<lent,,,1.

Now it is put tu UB in an amended from here (h~t the decree is c'::­

from which the party has a right to appeal, anc1 iti, dosirod t1!ilt

should give him liberty to appert\. If h'J dC'3ires 8UC!J liberty, it lllllet :

only in his character of defendant. He cannot ha\'c liberty to appeal ill

the nan:" of the Ad\'ocate General amI in the name of the plailJtilIs 1£

he~desires:to appeal,'a1l<1 concei\"es that he can bCling forwar,l the merits

of the case upon' hiH own appeal, let him apply ill tbe orJilli1ry form to the

comt ;' 1 ')w for le,we to app'Jal.

207



20S EmmAY HIG H COURT HEPORTS.

The whole matter, as far as the' application is directed to presenting an
appeal in the name of the Advocate General and in the Dame of the plain­
tiil'", is a thing quitcrunheard of, but if one of the petitioners who is II do

f'endnnt thinks proper to apply to the court below for leave to appeal, he
",ill he perfectly at liberty to do so.

Mr. Ai/8tcy:-Will your Lordships add, "notwithstanding that the time
hus elapsed ?" LUI d. 'WESTBURY :-Certainly1not. We will not do Of say
anything which can be coustruedintotan.onler beyond this, thut'we dis­

l11i.;.;;-:: nit' pC'titi ..iu.


