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Late Supreme Court, Equity Side.

1867.
Oct 11,

—

THE ADvOCATE GENERAL eXx rdatione DavA MunanMiian
Mubamyap Sava, Pie Munanmap KAsampaAl and
F4zAL mA1 GoLi:x Hussoy,

Mumamvap  Husen  Husexr  (otherwise  called  AcA
Kudn) ef ¢l

Terins on which new relators will be ellowed to comy in after decree

to preeecute an appeal,

YIRHIS (commonly called the Kloja Casey was an information

and bill filed on the Equity side of the late Sapreme
Court by the Advocate General on.the relation of the above-
named relutors, who were also plaintitls

The sutt came on for hearing  before  ARNOTULD, J, on the
16th of Aprild. 805, The hearing cecupied that and several
succeeding days.

Nov. 12. A decree was given for the defendants, and the
suit as against A’;gﬁ, Khan and those defendants in  the same
interest with him was dismissed, with costs to be paid by the
relators_and plaintiffs,"and as against the other defendants
1ot in the same interest, without costs.

On a subsecquent day (Feb. 1sh, 1867) the costs of the
Advocate General were directed to be paid by the relators
and plaintiffs.

April 27, Dunbar (with him Macpherson), on behalf of the
relatorsjand plaintiffs, moved for léave to appeal to the Privy
Council against the_decree of the 12th of November 1866.

The Hororable L. H. Bayley (Advocate General), (with him
Howard), for the first defendant, opposed the application.

Marriott "(with him Hayllar and Green (with him
MeCullock opposed on behalf of other defendants.
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1867. "~ PER CURIM (ARNOULD, J.):—Leave to appeal to the Privy
“(’mf“ Council granted. subject to deposit by the appellants with
. the Registrar of the “sum of Rs 10,000 in Government

Promissory Notes, as security for costs of such appeal.

vz mad
Piooelaend
ol

An order (9th August 1867) was subsequently made, by
which it was directed that the Rs. 10,000 should be de-
posited on or before the 7th of September 1867. '

Sept. 5. Wlite, on behalf of Fizal Habibbhdiand Rdhim
Hemraz (petitioners), one of whom was an original defend.
ant not in the sane interest as Agé. Khin, and the other a
stranger to the suit, moved fora sule nest that the peti-
tioners, or such other persons of their nomination as might
be approved ofby the Court, should be substituted as relators
in place of the then relators, with liberty to institute and
proceed with the appeal, on their giving security for costs
of such appeal; and that the time for giving such security
should be extended to the 7th of October 1867.

Rule nist
This rule came on for argument on the 3rd of October
1867.

Marriott, for the original relators, moved that ¢
3 = 3

1

hey should
be dismissed from the suit.

The Honorable L. H. Bayley (with him Pigot), for Agd.
Khin, showed cause against the rule.nesi of the 5th of Sep-
tember, and contended that if the new relators were allowed
to be substituted for the original relators, it should oniy be
done onterms of their giving security not only for the costs
of appeal, but also for the costs incurred by the defendants
in theé court below. They cited The Attorney General v. The
Corposation of Cashel (a).

Mayhew and Green appeared on behalf of the other defend-
ants.

Ferquson appeard for the Advocate Genera!l, and assented-
te the application on the terms eontended for by Agd Khan.

White (with hin Dunbar) supported the ru'e nisi.

Per Cwrine—Old relators to be dismissed from the suit.
(a) Sau, & Se. 333
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on payment of costs. New rolators to be substituted on cer-

tain terms. Minutes tc be spoken to,

Oct. 11. The case came on again on the minutes, and to
settle the terms on which the new relators should be allowed
to prosecate the appeal. The terms then settled differed
materially from the terms settled on the 3rd of October,
and were as follows -

L On paying their own costs of this application for that
purpose, the old relators to be allowed to withdraw from the
further prosecution of the appeal.

II. Fdizal Habbibbhai and Rdhim Hewrdz to be sub-
situted as new relators, in the stead of the old relators, for
the purpose of presecuting the appeal, and fo be allowed,
as such substituted relators, to prosecute the appeal on
the following condition :(—

() Thay they lodge. on or before 45 pM. on Monday the
9th of December 1867, the sum of Rs. 10,000 Governmens
five per cent. promissory notes as security for the costs likely
to be incurred in the appeal

(b) That, on or before the said day and time, they also
give security for the costs awarded to tha defendants and
the Advocate General by the deeree in this cause; in an
amount sufficient to cover the aggregate amount of such
costs ordered to be paid by the original relators and plain-
tiffs under the decree of November 1%th, 18(6.

(e) Unless the conditions (a) and (b) arc eomplied with,
appeal not to e proceeded with, but at once to eease and
determine.

I11.  The proceedings by the defendants and the Advoeate

& g8 5
General for recovery of their gosts by execution under the
decree, to be stayed ‘rom present date until farther order.

Anpy attachment issued by the defendants or any of themn,
or by the Advoeate General, on the property of the old re-
lators or otherwise, for recovery of costs under decrde, to be
raised imwmediately on the giving by the petitioners of the
security for such costs.
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IV. The new relators to pay all costs of all parties appear-
ing, on their application to be substituted as new relators.

Petitioner and parties respectively to pay their own costs
of this day (11th October ).

Kove.—Muarch Ldth, 1868, Aastey and Fooks, before the Judicial
Committee of the Privy Council (o), appeared in suppart of a petition
Lor spacial leave o appeal from the above order of the 11th of October,
aml prayed that the proceedings, evidence, judgiucnt, decrees, and
arders made in the alove suity so far as the same related to the matter of
!

to Her Majesty in Commeil tight appear just and proper, should be uade

the appeal, should be transitted, or that susl furthsr or oiler order, as

Aunstey couteuded that as an order had been inade ou the 2rd of Octoleer,
allowing the new relators to be substituted for the old velators, and order-
g the Advocate General to allow Liz nams to be used o certain terons,
the Court Liad oo pux,‘r to alter such termz, as it did by the ordor of the
Tith of October. [Lord WeSTBORY~Dies the Advovnte Gen
He does vot. This applicatiou is ez perte. [Lord Westeoiy i—How,
t}‘

al appear?]

icn, can we possibly entertain 1t?  We cannnt o into the meits of a

petition whicluis directad adversely in factagalngt the Advacate General
in the absence of the Adveeate General] ook, on the same side (—
This is a bill for relief as well as an iuformation, and, so fur asitisa
bl may Lo dreated as a separate proceeding. T ask, thercfore, to be
allowed to mipend the patition, and that my cients Cona of whom was &

defandant balow ), whose interests are injarionsly affected bethe &

miy haveleave toappeal, nuking the Advocate General, aadd the o
B I ¥ =3
relafors and plaintitfs in the court helow, respondents for thet i

We canuot do this without leave, and I subunit this is the pivper court
to apply o for such leave.  If your Lordships can see your way towards
by o, you will not allow this appeal, which is upon & rfitestion of

areat ma

itwle aud hinportance, tu Le technically defosted.  If leave,
suclias T eontend for, be grauted, it will of course ouly e upon certain
zrad by the Court
in the case of the original relators when they applied for Isave to appoaf

teru, The eqnitable terms, 1 submit, were those ord.

viz, the deposit of Rs, 10,000 to mact the costs of appeal,

o

Lord WESTBURY :— 1 Ix scareely nocessary to deal with this neatfer at

length, hut, to prevent miscandage, we will make a few obsorvation
npon it.

In the court bdow, itappears that there was an information aud Lill
filed, sevaral persons Lelng plaintiifs in the bl and the information also

being by the Advocate General at the suit of certaiu rel-tor Their in-

forvaation and bill were both dismissed, and an application is now made

by two genilamnen, one of whom was a defendant in  the cause,

(a) Present: Lord WesTBURY, Sir J. W. (oLvILE, Sir E. V.. Winrrams,
Sir LAWRENCE PEEL,
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and the other a stranger, for this extraordinary, purpose. It appears that
an application was made by them in the court below te have the carri-

age of the cause so far as the Advocate General was concerned, and to
have leave to present a petition of appeal.  Thatt application wusa mis-
taken one, because the appeal could hardly, uunder the circumstancss,
e the appaal of the Advocate,Genaral alone. It ought to havo been the
appeal of the Advocate General and of the plamtiits, However, the Court

though fit, upou cartain terms being complicl with,  with regard to the

payinent of custs and the seeurity foc costs. that the condact of the mat-
ter for the purpose of an appezl by the Advoeate General shounld be giveu
to the then applicnts, Minutesjwere directed to e drawn up according-
1y, hut before these minutes were unatured into an order, the Court, re-
Hecting on the mateer, though proper to iatiinate to the chistrar-that the

order in som» parricalars was not to be diawn up, and that other dicec-
'y

fioas shonld ba anbstioted far thoas that were orighally given by the

Cowrt in the matter wheu it first cousidered it. It is very» competent o @
Court of Eaquity to do that.  Iois done frequently, and it would be very
1) 1 M) )

wfortnnate if thore were any tmpediment in the way of its heing done,

These petitioners, however, have conceived thistmonstrous and strange
eonsaption, that they have a right to come to fhis tribinal, aud askoe

presert an apneal Lor the purposz of cotapaliing the  ovder being dvava

up in conformity with the orl

Dindgment, Thatls a peoposition incapable of

inal opinion of the Court, and notin con-
Foriaity =vith its amande,
1
the fact that the patitioners have no Locws stondi except that which should
1

forgotien that it is the vight ofthe Advocate Geworal, and his daty, 9

baing maintal

. indepmdect of the insperalde difftealty  arising fromn

be conee:

ed to them by the Advocate Genorad Now it must never ba

intervene at any tine, and if i thinks fit to take away the eonduct of the
matter from the relators he has o perfect right to do so ;aud the relutors
have no power at apy time to take any step i the cause against the will
of the Advooate General.  Now the Advoeate General has intimated his
opinion that the present applicants should have no power to carry on the
matter unless they complied with the tertas  preseribed by the Cowrt in
its amended judgment. They come heve, in the absence of the Advhaat:
General, to ask usto give thew leave to apneal from that, aud to cutise
the Advocate Greneral to abide by the oviginal, and apparently improvil-
ent, opinion of the Court.  Such an application is quite unprecedented.

Now it is put to us in an amended from heve that the decree is o
from which the party hasa right to appeal, and itis desired that
should give himn liberty to appeal. If he desives such liberty, it mnust t2
only in his character of defendant. He canuot have liberty to appealin
the namre of the Advocate General and iu the name of the plaintifis  If
heidesiresito appeal, and conceives that he can being forward the merits
of the case upon his ownappeal, let himapply in the ordinary form to the
court ! Tow for leave to appeal.
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The whole matter, as far as the application is directed to presenting an
appeal in the name of the Advovate General and in the name of the plain-
tifls, 15 a thing quiteinnheard of, but if one of the petitioners who ig u de
fendant thinks proper to apply to the court below for leave to appeal, he
will be perfectly at liberty to do so.

Mi. Austey:—Will your Lordships add, “notwithstanding that the time
has clapsed 77 Lot d, WestBURY :—Certainlyinot.  We will not do or say
anything which can be construed intoian,order beyond this, that'we dis-

niiss the petition,

Petetion dismissed.



