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Shel·ijT.~ I'olludage-"Debt Levied b!j exewt;nn"-" Ta/dug the bo{r!! in

exe"uti.ilfor·'-Sllh'~(;!JweutdisGhal'ge 0./ debtor from custody-AllCic;:t

IllstJ'!wt/mt-Ambigllit!/-Cu/lSll'u::tioll-US(lge all'( Pradice '!f GJiut

.t1~t 1,7111. rif 18;)~l, S~cs. 273, 275-A ct X ~~III. l_~f ltiGl. :).<'.

8~~1et VI, of l85S-Ad VIII. 0./ 1832-28. Ei;«, G. -1-;; & Ii Viot,

,:.98-24. & 2:; Viet .. c. 10-1, Sees. 11 & D-Charic; 2:) Charles II,
(27th Jlarch. luGS) -L:ttel's Patml IJf JI"yor's, Reeor.l.c.:«, and '8upl:eJ,.e

Courts, BOln!>!lY ,Taule. rif Fee,; Sltpr€.,le COItl't Rilles oj Ap,.illi362.
Iu a suit l,mClght in the Bombay Court of Suiall Causes tv rC.'OI"U

Sheriff's Pou.i.l ige on tile nmouut ini('l'se:l on r! warrant of arrpeit ill

execution of" decree obaine.l by the det'cudnnts, aud, under which tl:»

plaintiff, at the r~qllest llf the {lel'elld:wt~, ~m·st,·d il, who applie.l to

the High (;,lllrt under Sec.. 273 of Act \'IlL or 18;'j,l,und was ordered to

be >Jisch:\rg"II from custody j the J udi-!;e fO:llld for the defendauts with,

c"sts, au h ject to the opi nion of the Ilig;\ C,'urt.

• Held 0) th rt the \V,H',I, "(j.;l,t byic! bv execution" use.l ill tho
Table of. Fees for tile Ibe,)ruer's COlld,. au.l GO;ltinlled in the suoscqueut
tables, lieing arnbi;;ll:lt1S, the rule applies thut " if an instrument ill, <In
ancient \I:W, awl it, lll"1.lling- doub.tf~,tlL0 acts of its author mn v 1>..,
given in evidence, in clilt ur ita cou-truction j" (2) that I a.s the Sher~fr is
the o.ficor of the court. uud hi" fees '11'" received under its authori t v. it
W.IS uu.rccessarv to l'efer the case hack to the. Small Calise CUll~ti~l
or.Ier t!u.t evidG~lcc of U;;;a.g8 tnisht he tn kcn ; (3) thnt,.. h,a..\"lllg' reg~l.rd,
as well to the IIS,11-\(: awl lli"l(:tie.l~ 0 f the S-:p:'81J1'} Court, as to the l iahili
ty o tthe S!lerifF at t:10 tiiue t!~ old TH<.bl,-~ti of Fees were settled, tho
words used must be t:,mdxuCcti as entitling the Sherif! to poundage upon
his execiu.iug a. warruut ft)'l' the arrest of a. tbfend'.\ut in execution of a
decree , au.I (-!) that it the Sheriff's rig-TIt accrues upon his exeentimr the
warrant, the ""I,se'l'lCllt '\;scharge, 1,y the C,)urt, uf t\18 defcndaut f'roui,
custody uught lhlt ty divest him of it.

teASE stated f01' the opinion ofthe High Court of Jud ica-
" ture pursuant to the provisions of Sec. 55 of Act IX. of

18150, John O'Leary, Actrug First Judge of the Bombay

Court of Small Causes,

" This was a sum mons to recover the sum of Rs. 303:-4-10,
/itS sheriffs poundage on the amount indorsed on a writ, of
capla« ad satisjewienllwrn issued by the defendanjs, arrested;

the person of one Hattesing Kallianji,

" 'rile facts. or the issue of the writ, of the arrest of Hatte-
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I,

z.sG7, sing at the defendants' request, and of the amount claime-l

:\:::':;)i~~ being the proper amount, if any poundage ill recoverable,

and the liability of defendants, if the Sheriff is entitled to
poundage, wore :.d!Jllitted at the hearing:

.. Hattesing, having been arrested as aforesaid, applied to.
the High Courb, under Sec. 2'/;3 of the COGe of Civil Pvoee
dure, and waa discharged, as wp,s s.sted in evidence, under

she 274th section of the same Act, but probably under Sec.

8 of Act XXIII. of 1861.

" It appeared iu evidence before me that Sheriff's poundage

had never b2GU paid in a case similar to the preseuc : and

that ,)nly one case of discharge, under Sec. 274 of the Code,

or :-;t~, is of Act XXIII. of 1861, had occurred in Bombay,

l;;tl:ldy, the case "JI Bedmji Framji leimu, and tlut in that
ease uo demand was made by the Sheriff I)·f poundiLge.

" It WiLS contended before me for t.he plaintiff tImt -this was

a ease 0-1 <J. deLt . levied by execution,' within the meaning

01 Clmpkr VIII. of the High Court Rules, under whieh tho
Sheriff is entitled to pounda.ge on evory such debt,

" It was adrnitL.ed by tbe plaintiff that, by the law aud
practice in Bombay, the Sheriff g3t.s 110 [/Ju[)cLgo in cases.

where, after au arrest 0:1 a capias, the debtor is 'discharged
under the Insolvent Debtors' Ac~.

,. I was of opiniou that this case was [t:u[ogous to a di:,

charge under the Insolvent Act. and tha,t:, in the absence or

any exprcsH enactment or rule of court; on tue subject, tho

same rule should prevail as to pOlluclilge.
,

It Mr. Thacker, for the plaintiff applied to me to stiLle 11

case for the opinion o( the Hig~ Court on the poiut. iL".
the case appeare.l~ to me, to be.one of the first impression,
t·) be of public importance, and not to be free from doubt,
I consented to state a case un.l er Sec, {j,j of Act IX.

of H<i:J,

" The (F'c~t,ion for the High CO:J.rt is :--W~n [1, debtor is

[l"TrJ:,t·.),1 oil '1 writ of capi'bog, au.I is dischal'grd by tho High

Cr)lll't, \lIIL~1' S(J;. 274 of the C)(I" of Civil Procodure. o r

nn.ler S,}~, :) of A~t XXUI. of 1~31, is, the Sheriff entitled
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to recover poundage from the plaintiff in execution, on the

amount indorsed onthe:capia(J
" Subject to the opinion of the High Court, I lind for the

defendant with costs; and I certify advocate's costs at Rs. 30.

Should the High Court be of opinion that; the Sheriff is en
titled to recover, n, verdict should be entered for the plaintiff

for the amount elaiuie.l, or such other order ns to costs 01'

otherwise, as to the High Court may seem, tit, should be en

tered."

Aug. ] 7. The case came on for hDfti'ing this day L"fc.l'o
COUCH, c.J.. and WESTHCJPP, J.

Mayhew, for the plaintiff :--The Sheriffe right aCCrLICS

immediately ulYJn the writ being exe-cute]: Gmha.l)1 v, o-in
(a) i MilleT v. Abl)ott (b); Rawd01:n," v.. H''ilkin8on (I); Lol:»

v. Ticr-ner. «(l) The right to pOlluolage accrues upon t l.o

srrest, "Levied by execution" must be taken to include

the taking vf the body in execution.

Houxird, for the defendant :-1n 2R Eliz: c 4, there I';

a clear distinction between levying tho debt and" take the

body in execution for. " "Levied by execution" means ~"

sum that is realised. 'I'he rules of the court provide for tho

fees tint. arc to 1);1 paid to the Sheriff There is lIO provision

for pouno.hglJ in au arrest. The creditor ought not to huve

tu p:l,Y p'.lclU,Ltg'" where by the cct of the court he is piC

vented from getting anything. TIll' practice of the 811<:ri11":,

Office in cases or Io,;o(vent Debtors binds the Sheriff

JIuyl",:n' in l'cpl.y,

CUi'. 'UlV.Vl~lt,

COCCH, GJ.:--This was flo suit brought in the Bombay Court

of Small C~GS'~s to recover the ;mrn of Its. 303-4-10, as Sher

ift"fo pJuocbge on the amount, indorsed on a warrant of iFrcst

in execution of a decree obtained by the defendants, and

under which the pli',intitt', at the request of the defendunt.s.

arreste.l one Hut.tesiug Kalli;l.nji, who applied to tho High

Court uudor S(;c. :::7::; of th,~ Code of Civil P\'oc<3dmG, awl
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__~_-/:-'02:__was ordered to.be discharged from custody. And the Acting

~.~~::;;~~: First Judge of the court has reserved for the opinion of this
r. court the following questi.m :--" When a debtor is- arrested

HitelJj".
StL'lI:trt, on a writ of caqna», and is discharged by the High Court
&. CLl. under Sec. 274 of the Code of Civil Procedure, or under

Sec. 8.of Act XXIII. of 18'61, is the Sheriff entitled to re

cover p.inndage from the plaintiff inexecution, on the amount

indorsed on the capias ;' and, subject to the opinion of this

court, has found for the defendants with costs.

By the Stat. 24 & 25 Viet, c. 104<· (an Act for eetablishing
High Courts of ~udicature in India), Sec. ) 5, it is enacted thas:
each of the High Courts established under the Act shall hW6

powel' to settle tablea of fees to be allowed to the Sheriff.

Attorneys, and ail Clerks and Officers. of Courts, and from

time to time to alter any such table, and the tllOfes 80' settled
shall be used and observed in the said cou-ts, provided that
such tables be not inconsistent with the })~vtsionsof lIony faw

in force, and shall, before they are issued, have received the

sanction in Bombay of the Governor- in Council

By virtue of this power, II; table of fees was settled hy the
J edges. of the High Court, and sanctioned: 1'J:y. His Excellency

the Governor in Council, and was, by an order of the court

dated the ~d' of February 1863, ordered to be used and-

observed in the High Court from and after the date t.hereof.

In this. taele amougst the fees; to be allowed to the Sheriff is :.

"Poundage on every debt levied by execution, on every sum
not exceeding Rs, 1,000, 2k pet" cent,; on e'\"ery sum exceed

ing R:<. '1,000, Ii per cent. ;" and this table is now in Iorce,

By Sec. 11 of the before-mentioned: statute, it is enacted

that upon the establishment of the High Courtti in the Pre

sidencies respectively, all provisions. then in force in India of
Acts of. Parliament, or of any order of Her Majesty in Coun
cil, 01" Charters, or of any Acts of the Le~ishtufe of India~
which at the time of the estublishment of such High Courts

are respectively applicable to the Supreme Gauds at Fort

William in Bepgal, Madras, and Bombay respectively, or to

the Judges of those courts, shall be taken to be applicable to

th said High Courts.and to the Judges thereof respectively,
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SO flU' as may be consistent with the provisions of the Act,~_,~~~~ _

d ' L P be i 1 . I f I \ m:wakan the etters atent to e issuec III pursuance t iereo ,am Ytt"l\.l,'"

subject to the legislative powel's of the Governor General of . '!'••
Hltdlle,

India in Council. ::;t uenrt
&: Cll.

The regard which is thus paid, by this, as well as by Sec. Hi
(before mentioned), to the provisions of any law then in force,

and the facts that the office of Sheriff of Bombay is an all

eient office, and that the right to poundage was not givE'u to
the Sheriff for the first time in the establishment of the High
Court, make it, we think, 'necessary that we should consider

whlit his position and rights as to fees were under the Su

preme Court.

Some faint traces of the existence of a Sheriff S~ early
as the year 1671, or thereabouts, are to be found in the

Governrneut records of the island. The office "'ltl> probably
er ested by the local Government, with the assent of the Lon

don Company, under the Charter 20 Charles II. (27th March

1668), which made over Bombay to that company, and em
powered the company -to do all things necessary for the
complete establishment of justice, and enabled thorn or the
Governor of Bombay to delegate 'judges and oilier officer»

for that purpose,

However the first direct recognition of the office of Sheriff
by the Crown appears to have been by the Letters Patent to

t1).e East India Company dated the 24th of September 1726,
by which the Mayors and Aldermen of 'Madras, Bombay, and
Calcuttd. Were constituted Courts of Record, hy the nadle of

the Mayor's Court, and the j unior of the Council at each

place at the time of the arrival of the Charter was appointed

to be Sheriff, ancl was to continue. in his office for one year,
and until another should be duly elected and sworn into the
office; and it was ordained that t.he Governor or President
and Council, 01' the major part of them, should yearly, on the

20th of December, unless the same happened on a Sunday,

and then on the next day, assemble themselves a\\d iproeeed

to the election of a new Shc ritf

Tho Letters Patent cl'{;at.i:lg the Courts of the Recorders
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18/:<,_of Madras and Bombay, dated the 20th of February 1798,
\~jl-~;lYak

\':\,;Illev contain provisions tlrat the persall who shall be Sheriff at
each of those places, at the time of the publieat.ion of the
Charter, shall be ann continue the Sberiff until another
shall be duly appointed and sworn into the office, and that

the Govemor or President and Council for the time being,

(\1' the majur part of them (whereof the Governor or Pre
sident, or in his absence the senior of the Council, to be one )

shall yearly, on the first Tuesday in December, appoint a
new Sheriff for the year ensuing, to be computed from the
20th of December next after the appointment, [mel order

and direct that dle Sheriffs an.I their successors, or t l.er
sufficient deputies, shall, and they arc authorised to execute
all the writs,' summonses, rules, orders, warrants com
mands and process of the ecru-is, and to recoin) and detain

in prison nIl such persons as shall be committed to their
custody by the C:0',1J't.S, or by the Reeorders or any of t.he

J uJgcs thereof, And. each of the courts is authorised i.\J1l1

empowered to settle a table of fees to be allowed to the,
Sheriff, At tOl'nC-P , and all other the Clerks and Officer' of the

Court, for all t,Del en-ry part of the ~usine5s to he llone by

them respectively, which fees, when approved by the Gov
ernor ill Council, to whom authority is giyen to review the
flame, the Sheriff, Attorneys, Clerke, ,~n,J other Officers shall
and may lawfully dcmand . an 1 rccei \'0; an.l the Court is

authorised, with the like concurrence ot the Governor in
Council, from time to time, to ,'ary the table of fees as thero
shall be occasion. The Letters Patent esta blishi ng the

Supreme Court of Judicature at Bombay contain the same
provisions.

AmongHt. the records of the Reeorder-s Court of BCI!lJ bay
is a book without date, but "which it n.ppears probable '.'.-as
written in 1788, containing the following ellh-ies:-

"THE SHERIFF.

"For executing every

pccu<1, and for every bill
-and bail bond. Rs. 2.

writ, except summons and sub

of sale, inventory, appraisement
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•, P!)Un b6'i301l every debt levied by execution, ~n e\"ery.__ 1Sr:7.__s: __

}. 000 t \'in''1ti<sum t:Jct exceec lI1g I, .1 rupet's, 5 per cen ; on eyery SUlD V{lsll(l~~

exceeding Rs. I ,OOG, 2~ per cent." 1'.
Ritchie,

And amongRt the records of the Supreme Court is the Stelh,rt,
& Cu.

following table of fees ;-

" THE SHEU},f.

" For executing every writ, except summons and subpeena
and for every bill of sale: inventory, appraisement, and bail
l)ond, Rs. 2.

" Poundage on every debt levied by execution, on every
sum not exceeding 1,000 rupees 5 per cent; op every sum

exceeding 1,000 rupees, 2! per cent.

"For executing every writ of summons, subpcena, or
other pt'ocess or order of court on the Island of Salsette, for

every two English miles, calculating only the distance
out, Rs. 3,

" For ditto on the Island of Ci1.l'anjl\, Elephsnta Butchers'>

Oland, &c., Rs. 8"

" For dito in the harbour of Bombay, Rs, 3."

On the 26th of April 1852 a new table '3f feeR was sub

stituted, which is to be found at jJ:loge 200 of the printed
Rules and Orders of the Supreme Court; and by that til"

fee for executing every wrif except summons and subpcena
was reduced to R 1, and the poundage to 2t per cent. on
eVeI'Y SUlU not ex:c~·xling R'l. 1,003, and It pel' cent. on
every sum exceeding R,. 1,000, the same words being used
as in the former table.

It thus appears thr.t Irom the earliest time the words
t c levied by execution -s were the only words used in the
table cf feGs ,. a u I, unless they w¥l'e applicable to the takin;;
the body c" .. ~ (),'-,WI' in execution under a writ of capi is, the.
Sheriff was ent.it.led to no other fee upon- executing that
writ, unless the debt were paid, than two rupees, and. since
1852 one rupee.

In the table of fees of the High Court the onl y- other fee

applicable toa ~a.rralJt for ~1Test in execution is ;-" FOl'

19



IB67. . executing writs of execution llgainst persons and efi:·ctA'•
-~V:ill~;,);Ii:--- warrants for apprehension of witness-s, sequestration, and

V'l\~lldev

1'. warrants for security to 00 furnished by dufendants i~suell·
Hitdaieo
Btellut: by the Court or by l\lofufi1'Jil authoritiee, for each defendant

.& CO. R~. 2;' and the Sheriff. therefore, upon nm:sting I\.nd

detaining a dehtor in execution, if he is not entitled by this

table to poundage, will, unless the debt be paid, receive

only the same fee as Up'lU spprehending a witness, aid
which fee he also receives upon executing a warrant for at

tach ment of property,

The words used in the different tables of fees are not HO

precise as those of the Stut, 28 Eliz., c. 4, where the
words." or take the body in execution for" lll'i.' added; but in
orderto satisfy' the word" levy" it is not necessary th~t the
debt should have been paid: Aickin v. Wells (e), where the

Sheriff was held to be entitled to .his poundage for levying
under a fl. fa.; though the purties compromised before he

.sold any of the goods; and we are of opinion that as tho

words" debt levied by execution " used in the table of fees

for the Recorder's Court have been continued in the subse
quent tables, without any apparent intention that they were
to receive a eli fferent construction, We onght, in determin
ing what is their meaning, to resort to evidence (If usage.

There· is such an llu!biguity in the table as to justify the

application of the rule, that if an " instrument be an ancient
one, and its meaning doubtful, the acts of its author may be

giwn in evidence in aid of its construction."

The ambiguity is increased when we consider what at that

time ,,~as the duty and liability of the Sheriff B.. the law

ohtaining in the Recorder's Court, and in the Supreme
Court until the passing of Act VI. of 18.'):') (and which was

the law of Eughmd before .tbe Stat. 5 & 6 Vict-. c. 08), if

a defendant taken in execution, was afterwards seen at

hri.{e for any the shortest time even before the return of
the wnit, the Sheriff was liable to an action of debt for tho

escape, in which the plaintiff recovered the whole debt;
llwwkin8,v.' Plainer (h, and, per Buller J., Bonafous v

it) fJ T. H. 4:4'0. f/j 2. IV. Black 1047.



fI)(UirNAT. CIVlT, JnISDIG1'lO~. , ..1

-1Vttll",u. (g) It can scsreely be..sllpposedfhi\t it WM' the 18(,7.
'-'Vinavak-:--

intelltion of the courts, by which the tt.bles- of fees were V,w;Jev

settled, that the Sheriff was to receive a sum of R 1 or Rs. 2 i'.
Hitcl.ie,

only for performing a. duty which was attended by isueh a Sreuurt,

liability, especially as a Sheriff in England was. then entit~d.&:Cu.

to p@<lmhge upon the whole debt: Peacock v. Ho.rrie. (h)

As the Sheriff'is the officer of the Court, ' and his fees are

reeeived under its authorit,r,we have not thought it w'ce:i

s'~ry t-r refer the case back to the, Court of Small Causes ll\;~t

evidence 0'1: uflage ,may be taken, but have caused an ex

amination to be made of the records in the Sheriff's office.

From these it appears that until the year Itl59 the Sheriff

received poundage in. I\l\ cases where the def('ndant was

nrrested, and sent to prison, and nopart.of th,;°rlebt was paid;

that bills were made out to the attorney for the plaintiff at

tllO t.i.ue of the arrest, and in \\.!Ost cases appear to have

been paid at once. Aboul; the time above mentioned the late

Deputy Shelitt: ?tho Leggett, was appointed, and IromLhaa

time no poul1,hge has been claimed where the defendant has

lseen liberated from prison without any padaf the debt;

being paid; and where a part of the debt has been paid, the

Sheriff has received poundage 011 the amount of the decree,

hut not until the payment was made, a practice which r.

1ltl'lct construction of the WOI'a "Ievied would not authorise.

In the case of Captain Hanies, who was arrested tin August

1854, the pouwl"l,ge \Vii" paid by the Government on the

29t.h of Ja,nuu,l'y 185'/, alth.ough t,he debt for whien he was

arrested W<l.S never paid, am! he was not dschargecl from

prison until the '9th ufJltne 18GO. We consider «,hat no

weight C,,1I be attached to t,he ~hauge in 1859, as opposed

to the long previous practice; and that, 'h1wing regard, fl.!!

w""li- tu the wnge and pl'acsic:~ of the Suprema Court, lUI

t,) thtO licthilitv of the Sheriff Itt the time the old tubles of...
fees \1.'ere setbled, we must :construe the words used as

entitling the Sheriffto poundage upon hill executing a war

rant for tlw srrest of a defendant in execution of It decree ;

and this agrees with the decision iu MilleT-v, .A l)out at

(p) 2 T 11. 129,
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___ ..r.~!'~ .. .Madra8.(i) And if the right of the Sheriff ,1(;':!",,-:::\ upon hr~

\:i,H\Yilk executinz the warrant, the subsequent di..,(;illlr~.:-e, by the
Viisu-Icv CJ

t". court, or the defendant from custody ought nut to divest
.Ri tchi>. hiui of it. The Sherirf is bound to execute tho warr.mt, and

~ f)tl~l(<Lrt-,

&. C". cannot inquire whetbel' it is I) necessary or pl'Opel' proceed-

iug; whilst i't, would seem to be tbe duty of tho plai~tiffto
do so, Iltl he may be required by the court to show cause

Why he did not proceed agarn~ the de-fenrlant'l; property'

Tho liabili~y to pay the poundage may operate- as It whole,

some restraint, aud prevent executions against tbe person

being issued where they would be ifni-tiegs.

We hnve alh;Kled to t,he Stat. 5 & 6 Vic, e gR. By that

it was enacted that aftel' the 1st. of March 1843 no poundage

should be allowed to Sheriffs. for taking the body of any

person in execution ; hut it was at the same time enacted,

thll.t in the case of an escape, the Sheriff should be liable only

to an 'l.ction on the case for damages sustained by the person

.Jlot \-yhooe suit she debtor- WiJ,S taken or imprisoned, and

should not be liable to any actio? of debt in consequence or
such escape. This is abo, by Act VIII. of 1852, the law

~yith reg'1rd to process from the Mofussil COUl"t..'> executed

by the Sheriff, And by &C. 10 of Aet VI of 1855, in the
c;.<se of writs of execution issued out of the Supreme Comt
the Sheriff was not to he liable, in t.he action for elicape or

other breach of duty, to pa.y damages beyond the amount of

t.\~e loss which his. breach of duty had really cccasioned r bus
this euaetroeut was not Iollowed boy any alteration in the
table of files of the Supreme CO\l1:t. This alteration in the

lii~bility of the Shct"iff would not, we- thiuk, .iu~tij'y us in now

puttillg. no different construction, upon the wonl", use.l ill the

present t'lhle of fees from what WI1S put UpDI1 the sam" wur.Is
by 11 bug C;J:wse of pcaetice in the Supreme Court; a.1J we
are of Opilll(!lI t.hat th-e Sher'itf is entitled i,) recover in this

suit, and, acc]L··:lingly, order- ~ ver.lict tv be entered for

the plaintiff fur the 1~illollat claimed with costs, and th<tt the

Ilef(lncb.llt~ -10 P'\y the co!>t<; of 1"eserving the question, and

Eit.tlting it for: the opinion of this court. and otherwise L1.l"idillg
theL'e'mt 0,: connect-ell therewith.

(!) t ~Ta. Mll.rl. t'... 2H_


