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Referred Case
Ewagrt, Latuay, & Co. v. Harr Munasymp Sippix

Smali Cuuse Coust—Jurisdection—Balun-e of A eowsd =50 t-af —Puxt
Paymeat—Counter Claim—"redits by Agrer nad —Agancy— Aut kority—
Aeconnt—Sales—Commissioi to tak: Eviden e,

The plaiutiffs advansced Rs. 15,000 against the defendant’s  grain, cou-
siguad to Hongkoag, to be there sold on his aceonut by the plaintiifc’
agants. Ths phaintiifs’ sabssqueatly gve erediv t othe defeadint £or
Rs. 14,115-3-3, allaged to have been recsived by the n as the proszeds of
the sale, and suad him for tha balanee in th: Bonhay S mill Cuase Court
abandoning the excess soas to bring the claim within the court’s extend-
ed jurisdiction of Rs. 1,000. Tha dafendwt disputed the correstness ol
the accouut sales forward:d by the agent2 at Hongl%a%, anl contad:l
that the court had no jurisdiction to try the cass ; agd the Jadge, sub-
ject to the opinion of the High Court upon the facts as stated, struck the
easa out of the list for want of jurisdiction —

Iald, that as both the plaintiff«and the defendant were bound by the
natare of the transaction, to hava the proceeds of the sale applied to satis+
fy theadvance mads by the plaintiffa to'the defandant, the receipt by the
plaintiffs of the awnount, for which they gave ereldit in their particulars of
demand, wasin the nature of a part payment ; and that the suit was,
therefore, on a balance of account, and within the jurisdietion of the
Court of Small Causes,

CASE stated for the opinion of the High Court of Judica-

ture, pursuant to the provisions of See. 55 of Act IX. of
1830, aud Sec. 7 of Act XXIV. of 1864, by John OLeary,
Aciing First Judgs of the Bonbay Court of Small Causes :--

“ In this case the plaintifis; abandoning a portion of their
claim to bring the case within the jurisliction of the Court
of Small Caasass, sought to recover the smn of Bs. 1,000 from
the defendant, b:ing part of the sum of Rs. 1,755-14-5,
balance of an account, acopy of which wus anuexed to the

summons. .

“ In or about the month of May 18G5, the defendant con-
(Sstzned certain bags of rice and grain to Hongknog, through
the plaintiffs, to be there sold by the agents of the plaintifla
for the accouns of the defendans.

“ Against this consignment the plaintiffs, oh the 26th of
May 1865, advaneel to the defendwnt the sam of "Rs. 15,000.
The plaintitfs aliege that down to August 1865 the defendant
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was in kebtcv,‘l to than in this sum with inberest, amounting to

[LS 1 '1 DY 50

“ O the Tthof August 1853 and the 25th of October 1865
the plaintil gave credit to the defendant for ‘cortain sums,
alleged  to huve boen received  from the plaintiils’ agents at
Hongkong, as o proceeds of the sale of the defendant’s.
grain, and amoanting i all to the smn of Rs. 14,114 3q. 3r,
laaving a balavce dus to the plaiatiffs of Rs. 1,284 2q. 61rThis
balance with Liberest amoanting in all to Rs 1335 3q. Giv,
the plaintilis elaiin to be dae to them from the defendant.

“The defendant disputed the correctness of the account
sales aul pled.«l'*'l wans of Jarisdiction in this court to try
tho e se. .

“ The plaintiids contended that the amount of their claim
was properly reducsd, by paymentson account and by aban-
donment of the excess, t0 a sum within the juvisdiction of

tlhiscourt ; that the sum of Ra. 14.115-3.3, for which the

plaintitfe gave credit - to the'defendant as against the plain-
tilly" original claim of Rs. 15,380, was not in the natwreofa
sob-oif, but was o payment on account ; and, tiwerefore, whe-
ther the defeniant disputed tls correctness of the payment
or uot, this court had jurisdiction to hear and determine tha
case.

[T

Lo plaintitls further coutended that the accounts-sales,
having beenreseived in_the or&inm'y.course of business from
the  plaintifly’ agents in Hongkonyg, were prinue jucie evi-
dence of the correctness of their owa coutenss, ang that - the
burdedd of proof iay oun the defendaut.

“In the first place, I was of opinion that the sum of
Rs. 14,115-3-3, for wheel the plaintills give eredit to the de-
femddaitt, did uoseomns within the deseription of cash paymeuts
un aceount, by whish, aceording to the law and practics of
this eu i a platasith has always Leen permitied to reducea
clatin oi wver Rs. 1,060, 50 as to byinyg it within the jurisdic-
tion of the court. ’

“

Secondly, oven sup lJo«;ing_ this was suck o cash payment

I was of opinton thab this courk eonld not properly, or atall
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investigate the facts of the ecase. Admitting
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granted a commission $o the defendant to ke evidence gt
Hongkong, the etiect would be, that the defandant would be
absolutely concluded by the statements in the account-sales;
whereas he ought, in justice, to be allowed an opportunity
of proving the incorrectuess of theiv contents, if they werve
incorrect.

“For the above reasons, I was of opinion ihat this court
had no jurisdiction {o try the ease.

“The plaintiffs having required “me to *give judgment,
subject to the opinion of the Hiph Court,on $he question:—--
Upon the facts stated in this case, has the Bomhey Court f
Small Causes jurisdiction to try and determine the question
Letween the parties. Subject to the opinion of the High -
Court on the above question, I struck the case out of the
list, for want of jurisdicticn.

“Should the High Court be of opinion that I was wrong
in so doing, the case will be restoved to the list, and beard
in due course.”

i0 Aug. The case camne on for hearing this day, before
Coucs, C. J., and WrsTtROYY, J.

White, for the plaintiffs;--The question is, whether the

ereceipt by the plaintitfs of the proceeds  of the consignment,
for which they give eredit to the defondant, is not mowe in
the nature of a part payment than of & set-off. Looking ab
the trausaction in substance, it was an authority by the de-
fendaut to the plaintiffs to pay themselves the amount, which
they had advauced to him, out of ther proceeds of the con-
signment; and the defendant cannot say that the plaintifts
received less-than they admit. Tt is of the essence of the
agreémenb between the parties heve, that the proceeds of the
sale should be allowed forby the p‘.a-intiﬁk."l‘hey gould nok
sue for the whole advance of Rs. 15000. Either party
eotld only sue for®a balance. If damages are claimed by the
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defendant in the Small Cause Court, for negligence 1 ef.:6-
ing the sales, he must bring a separate suit. The following
cases: were cited: Jenkinson v. Morton (a), Wocdhams v.
Newman (d): Re dekroyd (c). :

Green, for the defendant:---This is a case of detainer, not
of payment. If the defendant disputes the amount credited
by the plaintiff' , the court must try the questicz lLow much
wasg realised by the sales. The fact that the Legislature has
not given the Small Cause Couarts the power fo issues
commission to take evidence elsewhere, shows that it was
not intended to give them jurisdicsion to try cases like the
present. Woodhams v. Newman (supra), Beswick v.” Cupper
(d),Avards v. Rhodes (e), were referred to.

White was heard in reply.

Cur. adv rult.

Coven, C. J,---1 am of opinion that the receipt by the
plaintiffs ¢f the amount, for which they gave eredit in their
patticulars of demand, isin the nature of a part payment;
and that the suit is, therefore, on a balance of account, saad
within the jurisdiction of the Court of Small Causes.

The defendant authorised the agents at Hongkong to
sell tho grain, and remit the proceeds to the v-intiffy in
B-mbay, in payment of the sam advanced by them to the
defendant; and both the plaintiffs and the deferdant were
bound, by the nature of the transaction, to have the proczeds
of the ssle applied tosalisfy the advance made by the
plaintiffs to the defencant.

Thé cases of Woadhams v. Newman and Besvack v. Capper
decide that a plaintiff cannot treat a counter-elaim of the
defendant as a payment in redfietion of the o, intifl's demand,
without an assent on the part of the deleudaut; but if the
parties have rodused the amwount by paymen.s, or by settling
and ascertuining a balance, so as to bring it within the
Hinit, the court lias jurisddiction to try the cuse.

ra) 1 M. & W, 200,
) TCBU60L; 18 Law J.CL P 2150 13 Jar, 456. re) 1 Ex. 490,
rdy 7C0 BOG6X 18 Law 3., CL P, 216, re) 8 Ex. 318,
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In Joseph v. Henry (f) the facts were like those of the pre-_

sent ¢ase. The deferdant’s wife having accepted two bills
of exchange, amounting together to "above 20L.,, the plaintiff,
as indorsee, levied a plaint intheconntry Court of 8. for the
swn of 37 19s, the balancs alleged to be due.  The drafrtr
of the bill induced the Jdefendant’s wife, In the absence, to
deposit with him some articles of jewellery belcnging to the
defendant, which were handed by hira te the plaintiff The
plaintifl scld these articles, and treated the proceeds of the
saleas part payment. Upon the hearing of the plaint, the
defendant produced evidence to show that his wile had no
authority to accept the bills, or to deliver the articles in
quesiion to the drawer of the bLills, angd contended that the
plaintiff bad, thereiore, no right’to scll she’ jewellery, or
appropriate the proceeds of the sale as a part paymcent of
the bills ; and, thersfore that, as the demand originally ex-
ceaded 201, the Judye of the Couaty Court had no juris-
diction. The Judge, however, gave a verdict in favour of the,
plaintiff for the balance claimed, on the ground that the
articles given were in pavt payment. An application was
then made for a prohibition to restrain the -Judge of the
County  Courtirom proceeding further in the suit : but the
Court refused to grant the writ, because the plaint, on the
face of if stated a matter within the jurisdiction of the
court, and the facts on which the question of jurisdiction
arose were conbested. The Judge was at liberty to inquire
into thew, aud his deeivion on the inerits was founded on
the very point on which the question of jurisdiction arose.

[

In that case it was wdmitted that the County Court had
Jurisdicticn, if tbe defendant had assented to the goods being
appropriated in the way the plaintifi sought to establish |
but it was conteuded that ther® was no such assent shown,
but on the econtravy, the defendant throughout repudiated
the right of the plaintiff to do so. Coleridge, J, in giv-
ing judgment said :--* The Judge, however, has arrived

he considered the defendant to bave conferved tho power of

(F) 15 Jur, 104
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sale and appropriation of the proceeds on the plaintiff
which would certainly give bim jurisdicion. * * * =
The plaintiff claims a sum under 207, the balance remalning
due on two bills of exchange, togetiier amounting to 231
He scannot recover, unless he proves the sum due as a bal-
ance remaining due on those bills; and, if he proves that the
Judge has jurisdiction. Now this court eannot rveview his
decision on the merits. Moreover, even after the objection
made to the jurisdiction, as that did notarise upen the face
of the proceedings, but was founded on facts contested and
to be proved, the Judge had eclearly power to inquire into
those facts. If, upon the inquiry, be had found that the
noney claimed Wwas not a balance remainiog due, for thet
no part of the 230 could be considered as paid, it would
have been his duty to have astained from proceeding fur-
ther, and the court has noright to presume that he would
not.”

In this case the Judge, in coming to the conclusion that
he had no jurisdiction, appears to have been influenced by~
the fact that the Small Cause Court has no pewer to issue a
commission to take cvidence ; but the defendant may bring
a suit, if he has any ground of action, and may show that
the consignment produced more than he was allowed for by
the plaintiffs, and the Court may inquire into this.

i wm therefore, of opinion, that, upon the facts stated in
thie case, the Court of Small Causes had jurisdiction to
rTiaine the question between the parties, and that the
Wi naght fo hﬁvgg given judgment for the plaintiffs for
the axcunt claimed, with eosts; and that the defendant
siould pay the cost of reserving and stating the ease for
the opinion of this ecurt.

WESTROPP, J.i—1 fully soncur.

Judgment reserved.



