APPELLLATE CIVIL JURISDICTION.
’ .
Special appeal No.99 of 1370.

BaLAvA kom Basancoupk ... eerresenaacraaeas Appellant.
8a1paounsL valad KaDAPA ..oiiiviiinninen Respondent.
Civ. Proc, Code, Sec. 32—Cuuse of Action—Dismissal of Claim—
Declaratorg Decres.

Whenever in the progress of a cause it appears that no cause of action:

has accrued to the plaintiff, his claim must be dismissed.

A declaratory decree will nat be passed in favour of a plaintiff unless
the defendant has done some act which interferes with the enjoyment by
the plaintiff of the subject-matter in respect of which the suit is brought.

HIS was a special appeal from the decision of J. R. Naylor

Acting Senior Assistant Judge, Full Powers, at Kalddgi,

in  Appesl Suit No. 112 of 1869, reversisg the decres of the
Munsif of Mudebehgl,

The plaintiff sued to obtain a declaration of her right to
the enjoyment of certain honorary privileges as second in
vank of the patils of the village of Bigiwddi, alleging that
she way obstructed in her enjoyment by the defendant.

The defendant answered that the claim was barred by the
atatute of limitations.

The Munsif was of opinitn that although the sait was
barred by the law of limitation the defendant had waived
that objection in his examination; and, goif{ig into the
merits of the case, gaveadecree declaring the rights of
the litigants as between themselves and the head patil and
kulkarni of the village.

The plaintiff appealed from the Mnnsif’s decree, sud sought
te bave it amended.

‘Bhe defendant neither preferred a cross-appeal nor took
any objections.

The court of appeal raised three issues for determination,
pamely:” (1) Is the suit barred by limitation; (2) Has the
paiotiff proved any cause of action; and (3) Has the plain-
tiff proved satisfagtorily thw rights and privilsges claimed,
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Qo the first issue the findirg of ths eourt was in favonr o.

Basangouda the plaintit; on the second and thi-d it was agzinst her»

v.
Shidgouda
Kadapa,

The Assistant Judge said “my object in raisiug the second
issue was to ascertain whether the plaintiff is entitled fo a
declaratory decreec at all. Thesuit refers to ten different
rights and privileges, each to be exercised at different seasens
of the year, and one of them ¢an only ba exercised every two
or three years, when there happen to be five Mondays in the
month of Shrdvan. I was, therefore, astonished to find the
plaintiff fiing the date of her cause of action for the 8th
of October 1867, as if the defendant had obstructed her oun
that one day in the exercise of all her privileges; and it
struck me that with regard to mncst of che privileges cluimed
the deferndant had probably never interfered with the plaint
tiff; and that, therefcre, the plaint'ff would mnot be enti-
tled to a declaratory decree. That in order to obtaina,
decluratory decree ‘the parties must be at arm’s length-
and thst thereinust be acontest between them, is elearly
shown by the general tenor of the decisions collected in the
note tc Ses. 15 of Broughton's Code of Civil Procedure,
31d  edition, 1869, inone of which Justice Phear used the
very words which I have quoted. In a gase of this scr.
therefore, I have no doubt that a suit fcr a declarstory decree
should berejected, unlessit is shown to the csurt’s satisfac-
tion that the plaintiff and defendant hiave had wetuaal disputes
leading to continued inisunderstanding with respeet to these
rights”

Mr. Nayler then found that the defeniant had not ob-
structed the plaintiff’s enjoyment, and Was, therefore, of
cpinlon that the plaintiff’s elain should be thrown out. He
said:—

“The difficulty which besets me, however,is that]l am
only tryingan appeal brought by the plaintifi for the
amendment of the decree. The deferdant has put in no
cross-appeal; therefore, unless for the plaintifi’s appeal, the
lower eourt’s decree would have remained unsltered, TLe
guestion is whetheron the pluintiffs own appeal the court

¢an, or should, reverse the decree as far as it Is in her favouyr.
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In azcordance with the raling in Speeial Appea* No. 865 of 31_8].70'_
alava
1863 (2 Bom. H. C Rep. p. 169), I am bouad, I thiok, 0 Basmgonds
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rfxxse aud-deter'mme the issues necessary for the proper deei- Shidgouda
sion of the suit, ulthough the parties may not raise them by  Kadapa.
their pleadings ; and as the decree is not one that I can in any
way amexnd without passing such a decision as I think cught
not to be givea, Isee -no other resourse but I reverse the
HMunsif s decree and throw out the plaintiff s claim.”

The special appeal was argued before Gisry and KEMBALL,
A ,
JJ.

Dhirajlal Mathuradas for the special appellant.
Nenubhar Haridas for the special respondent.

G:BB3, J,,in delivering judyment, after recapitulating the
facts of the case, said :—The Senior Assistont Judge flods
distinctly that na oppositiou or obstruction was at any tiwe
caused by the defendant, and  that, therc{ore, there is no
cause of action. in the words of Mr Jastice Phear, * the
parties must be at arm’s length, and there must be a
consent betwesn them.® Mr. Nanabhai quoted Sec. 350 of
the Code of Civil Procedure to show that anappellate court
could eisher contrm, reverse, or mylify a decree ; that the
decree being bad, could not be confirmed ; that, there being
no cauge of action, it Jdid not adiit of any modifteation, and
that, therefore, there was no resourze left but t» reverse it.
his section, we thiok does not apply, but another section
ramely, Sec. 32, and the case of Saluji Kesraji v. Rajsangji
Jalamsangji (a), do apply. Couch, C. J., there says: * Sec
32 directs that if upon the face of the plaint, orafter ques-
tioning the plaintiff, it shall appear to the court thkat the
s‘}'lbject-matter of the suit does not cornstitute a cause of
action, or that the right of action is barred by lapse of
time, the court shall reject the plaint, The woids are impf,;
ative, and appear to - impose upon the cours, before the de-
fendant is called upon tc state his defence, the duty of
taking foy objection that may exist in point of law to the

fa) 2 Som. H. C. Rep. 162¢2ud edn.).
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plaintiff’s cldim, not merely apparent on the plaint, but which
my be elicited by questioning the plaintiff.’

We are, therefore, equally bonud to dismiss the claim
whenever it appears either that there is no cause of action
or that it is barred by limitation.

We therefore, confirm the decreeef the eaurt below, with
costs on the special appellant,

Decree confirmed.

Miscellancous Civil application.

KA4sHINATH VITHAL Vakil v. Dast Govinp First Class Sub-
ordinate Judge Dhulia.

Contempt of Court—Praocedure—E&rim. Proe, Code, Sez. 163
Act L of 1846.

When a Civil Court omited ras directed by Sec. 163 of the Code of
Criminal Procedure) to call upon a person who way charged with con-
tempt of court to make any statement he might wish to make in his de-
feuce, it was held that this irreguolarity was fatal to the order, and that

the High Court would exetcise its extraordinary jurisdiction, and reverse
an ordet so made,

THIS was an applicatioa for the exercise of this court’s
extraordinary eivil jurisdiction.

The facts appear from the judgment of the courd.

The application was heard by Gibps and MELviLL JJ. on
the 14th of July 1870,

Nanabhai Harides and Blairavath Mangesh appesred
for the petitioner,

No one appeared on the other sile.

G1sBsJ.. said :—In this case Kashinath Vithal, a Pleader
duly authorised to practice in the courts of the Khandesh dis-
trict, appeals to us, under the extraordinary jurisdiction of
this court, to set  aside an o:der or seatence of the First
Cla*s Subordinate Judge of Doulia, Daji Govind, who fined
him Rs. 8, and which sentence or order was c¢infifmed in
appeal by the.District Judge. The grousd on which the
case comes before us is that ths - Kirst Class Subordinate



