APPELLATE QIVIL JURISUICTION.

Special Appeal No. 300 of 1869.
FriMit HOR‘MASJ[.... .............. e, L Appellant
Toe ComMissioNER and DEpuTY CoMMIS-
SIONER  OF CustoMs, SaLT, and OPIUM......... Respondents.

Omnia prasumuntur contra  spoliatorem—Sall thrown overloard to
@void measurement—=Sutt removed in  excess of Permit—Confiscution—
dnterest— Damdges.

‘Applying the maxiw “omnia prasumuntur contra spoliatorem,” the High
Court held that, where a vessel was seized on suspicion of having a greater
quangity of salt ou board than was allowed by its permit, and immediately
afterwards a number of men board the boat, and, witk the assistance of
the agent of the owuer, threw a considerable quantity of salt overboard,
4 presumption arose that there was an excess of salt on board at the time
of the seizure beyond the amount allowed by the perinit.

Where, undera permit to passa cortain number of mans of salton
which duty has been paid, an amount it excess of such namber is removed,
the whole of such salt mustbe-considered as removed contrary to the pro-
visious of the Salt Acte (Act XX VII. of 1837 aund Act XXXI. of 1850).
and the whole of such salt, and not merely the excess, is, under these
Acts, liable to confiscation.

Intere--j:*ehould uot be awarded ou unliquidated damages.

THIS was a special appeal from the decision of A. Bosanquet,

District Judge of Thané, in Appeal Suits No. 463 and
443 of 1868, confirmingthe decree of A. Lyon, Assistant
Judge.

 The factsof the case fully appear from the judgmeut o
the Court.

The appeal was argued before Westrorp, C.J;,and LLoyD
J , on the 15th of Juve 1870.

Anstey (with him Shantaram Narayan) for the appellant

The Acting Advocate General (the Honorable A. R. Scoble)

(with him Dhirajlal Mathuradas, Goveroment pleader) for
the gespondonts.

Cur, adv. vult.

August 17th, WestRopr, C.J:—Thissuit was brought
to recover Rs, 939-0-6, the alleged value of certain salt con-
‘fiscated by the Deputy Commissioner of Customs, under the
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order of the Commissioner of Customs, by the authority of
the Bombay Government, and Rs. 601-0-0 interest. The
facts, asfound by the Assistant Judge at Thdn4, and sub-
sequently, on appeal, by the District Judge elso, were sub-
stantially the following:—

On the 15th of March 1867 a boat of about 7074 mans
burden, and of which Dharmd Rdmji was master, or tindal
waa laden, on behalf of the plaintiff, with salt, at certain
Governmeunt salt-works, ander & permit for 520 mans. The
whole of the salt on board was contained in two tanks
lined with matting. The boat arrived ut Kalyds cn the 18th
of March, and was then seized by the Custom House officers,
on suspicion of having a greater quantity of salt on board
than was allowed by thie permit. Almost immediately after
thig seizure, a numbsr of Mussalmdns boarded the boat, and,
with the active assistance of Dbarwd Rémii, the master
threw a cidsiderable quantity of the salt overboard. Sub-
requently the salt rewaining on board was weighed, and
ascertained to be 501 mans, namely, 19 mans less than the
quantity for which the permit had been given, all of which,
501 mans, were confiscated, as already mentioned. The
Aesistant Judge treated the tindal, Dharmsé Rimji, agthe
agent of the plaintiff, and, acting upon the maxim omnia
presumuntur contra spoliatorem, held that there was an
excess of salt on hoard to the extent of 1871 mans beyond the
amount, 520 mans, allowed by the permit to be carried—
18744520 being equal to 7074, the burden of the boat. He
also held that the excess only was liable to coufiscation, and
awarded dawages to the plaintiff for the differeace between
187% mans and 501 mans, the amount left in the boat after
the barratrous and fraudulent jott'son, namely, 318 mans,
at Rs. 1-13-6 per man. He further gave to the plaintiff
interest upon the damages,and costs. On appeal toithe
District Judge, he afirmed the decree of the Assistant Judge,

The plaintiff, insistiog on ecompensation for the whole 520
mans mentioned in the perinit, has brought the present
special apped] against the decrce of the Judge. He states
his grounds of appeal thusi-—
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(@) ©“The lower court held that the coufiscation of the _ 1870
salt was aushorised by law, wlereas it was not so.” Framy
; Hormasji
.
(b) “The lower court held, without any evidence what~ Commissioner
ever, that there was an exegess, in the salt laden 1n the boat ot Cbtuj?_mm

over and above the quantity vaeationed in the permit held
by the appollant.”

(¢) ‘*BEven supposing that therc had been such excuss,
the lower coart neld, without any evidence, that the appal-
lant's =2l coutaiued in the Loat was liable to confiscation,
although protected by the said permit from such confisca-
tion.”

('(},) “The lower court held that the tindal of the boat
was the agent of the appellaut, as carrier of more then the
salt mentioned in the perwit, and put oa board by ihe appel-
lant, tuere being no evidence that the exeess of salt was
loaded by, or on behalf of, the appellaut; and thereupon
ruled that tue appsllant was respousible for the act of the
tindal in throwing salt overboard.’

(¢) ~The lower court applied the maxim relating to
presumptions against spoliation, to the prejudice oi the sp-
pellaat, although, 1st, the only salt he clalms was daty-paid
salt, and nut liable w0 confiscativn : 2ndly, he did not take
part in the spoiiation; and 3rdly, the tindal had no connecs
tioa with the wppeliant further than as carrier of the duty
paid salw”

The defendants have also lodged certain obections to the
Judge's decree, namely \—

1. “The Jage was wrong in holding that the Governoe
in Council could not order the conhscation of the entire bulk,
in cases where smuggied salt, sad salt on which dua.y hay
been paid. are mixed up ia oae uudistinl:;uishable mass,”’

2. “ The Judge has departed from the provisions of et
XXVIIL of 1857, and Sz2e. 4 of Act XXXIL of 1850, in
holding”tbat the Government were entitled tu confiscate only
the excess of salt over and above the quauticys for which &
perwis had been obtained:
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3. “TheJudge was wrong in allowing interest on
damages.”

The objection that there wa3no evidence of Agency of ths,
tindal on behalf of the plaintiff, either in lading the vessel
with salt, beyoad the quautity sanctioned by the permlt or
in gettmg rid of that excess by throwing some of the salt
overboard, is not, in our opinion, sustainable. The evidence
shows that the tindal, Dharma Ramji, received the salt o
board for the plaintiff and conveyed it to Kalvan, and
actively assisted in throwing a portion of it observed &t
Kalyan, after tho boat had been seized on suspicion by the
révenue a.uthoritigs. The Sir Karkan of Ghorbandar, Ma-
dhavrav Babaji, one of the plaintifi’s witnesses, has deposed
that Dharma Ramii paid the daty on the 520 mans mentionedi
in the permit. Under such ci cumstances, it is possible
successfully to maintain that there was not any evidence of
agency, There having been some evidence of agency, it was
for the courts belew to saywhcther or not it was isufficient,
The Assistant Judge has found; and the Judge, whose findisg
1s eonclusive upbn this eourt in sper;ial appeals on a question
of fact, has concurred with him, that the tindal was the agent
of the plaintif iu what occurred. Were it necessary for
vs to express au opinion upon that ﬁndmg, we should not‘.
dissent from it. There was not'any evidence of salt havmry
heen laden on board the vessel for anybody but the plaintiff,
Nor does he, in the course of this case in the courts below
appear to have suggested that salt belonging to anybody Lut
pimself had been shipped o board.

We think a:so that the courts below were quite right. in
applyiug the maxim omnia. presumuniur contra spoliatorem
tothe act of the plaintift by his agent the tingal, and those
who assisted bim in throwing the salt overboard. In Sir
William Oldnall Russell’s treatise on Crimes and Misdemean-
ours (Vol. I1L, p. 217, 4th ed) the rule is rightly hid down
thus .—“Where a person is proved to have suppressed any
species of evidence, or to have defaced or destreyed any
written instiuinent, s presumption will arise that, if the truth
%ad appeared, it would have been sgainst his interest, aud
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that his condyet is attributable to his knowledge of this
circumstances” This is so at Commen Law: Armory v.
Delamirie (a) cited by the Assistant Judge ; Mortimer
v. Cradock (b) ; Lawton v, Swesney (¢); Crisp v. Anderson
(d), and alsc in Equity, Childrens v. Saxby (e); Wardour
v. Berisford (f) ; Sanson v. Romsey (g); Cookes v. Hellier

(1), Delany v. Tenison (V) ; Dal-ton v. Coatsworth (j) ( in

which some valuable cases are collected ) ; Qurtside. v Rat-
clzﬁ' k) ; and also in Ad niralty Priza Law—The Johanna
Emailia ({) and The Hunter (m), in  which latter case
Lord Stowell said : * It is certain that, by the law of every
xln‘aritime court of E_urope, spoliation of papers not only
excludes further proof, but does, per se, infer condenynation,
founding a presuroption, juris et de jure, that it was done for
the purpose of, "audulert!y suppressing evidence, which, it
procuced, would lead to the sawe result ; and this surely not
without reason, although the lenity of our code has not ad-
opted the rale in its full rigour, but has modified it to this
extent that, if all other ¢ircumstances are clear, this circum-
stance alone shall not be damsntory, particalarly if the act
was done by a person who has interests of his own thas
might be benefited by commission of this injutious act. But
though it does not found an absolute presumption juris et de
Jjure, 1t only stops short of that, for it certainly generates a
most unfavomable presumption. A case which escapes with
such a brand upon it is only saved so as by fire. There must
be that overwhelming proof, arising from the concurreance of
every other circumstances in its fa'vou.r, that forces  con-

viction of its triith, in spite of the powerful impression which,

such an act makes to it entire reprobation.” The question
which Lord Stowell then put to himself wag-—* whether, with
the advantaw of a.ll the evidence that has been admitted, it,”

»
(a) 1 8tra. 504 ;8. C., 1 8m. L. C., 3rd ed., 131.
(b) 12 L. J. C. P, 166 ;8. C. TJur.45. (¢)8 Jar. 9C4,
(d) 1 Stark. R. 35. {e) 1 Ver. 207. (f) 1bid 452
(9) % Ver b6l (k) 1 Ves Senr. 235, per Ld. Hardwicke.
(:) 3 Bro P. C. 659. (i) 1 P. Wms. 731,
{l}c)i Chau. Ca. 292. (1) 13 Jur.703, 705 per Dr. Lz‘zshington;
(mi) 1 Dods. 480, 486
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(the cise before him) « answers the description of a case in
whisl: an unfortunate act of spoliation oseurs, but which, in
sall other respects, wears the aspect of perfect sincorisy and
truth.” He came to a conclusion i the negative,and allowed
the presumption against spoliation to prevail, Jus the act of
Spoliat,ion had not been satisfactorially accounted fer.

In the presenc case, althongh evidence has been adduced
on behalf of the plaiatiff, no attempt whatever Las been made
in that evidence, to account for or excuse theact of spoliation
name.y, the destruction of a considerable portion of the salt
by tkrowing it overboard. Putting aside the possibility that
the small-salaried Goverpment servants at the salt-works, at
which the boat had boen laden, had found it worth their
while to connive ab a larger quantity of salt being shipped
than was covered by the permit, “ it appears,” the Assistant
Judge remarked, ¢ from the evidence, that tnere are several
salt-works along the creek by which the boat came ; and that
there would not be any great difficulty in clandestinely re-
moving salt froz any of them,” We have already wnoticed
that there was no evidedce of salt belonging to any other
petson but the plaintiff being on board the boat, so as to
admit of any attempt to shift the respoosibility from himseif
to any uther shipper of silt. In making that observation
we are not to be under;tood as giving any opinion whether
ths fact of thefbeing salt on board Lelonging to another
person cou'd, or could not, atlect the question as to the lia-
bility of ibe plaintift’s salt to confiscation. (See upon a
similar point on Benzsal Reg. X of 1818, In »e Ram Rama
Beopuree, I, S, D. A Bam. Cas, Pb 1, 5, aud Morley Dig, N
S, p. 872, tit. “ Salt.”) There were several persons ecngaged
in aesisiiny Dharma Ramji in throwive the salé overboard.
GhLuldm Husen, a customs lascar, says that they threw it
overboard with their hands and pieces of board, and did so
for five or ten minutes; and Vindyak Krishna says that 501
mans were afterwards found in the boat. There manif&tly
were ample means and time to throw overboad more than 19
mans. We think that there were not any facts in this case
to countetvail the preaumplisn arising from the act of spo-
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liation, that thgre were more than 520 mans of salt cd board
the boat before the throwing over commeneed, and, therefors,
that the lower courts were perfectly justified in holding that
there were more than 520 mans on board the boat. We
think it unnecessary to carry the presumption any further,
or toundertake to ascertain the sXtent of that excess, Qur
resson for so saying is that we do net agree with those
courts in holding that the excess only was liable to confisca-
tion. It is true that neither penal laws, nor revenue laws
whyre clauses inflicting pairs and penalties are ambiguousl_y:
or obscurely worded, are to beextended by construction.
Insuch cases the interpretation is ever in favour of the sub-
ject, “for this plain reason,” said Heath, J.,in  Hubbard v.
Johnstone (n), ‘that the legislature isever athand to ox-
plaia its own meaning, and to expres:s more clearly what has
been obscurely expressed.” Neither, however, isit true, as
it has been sometimes put, that the ccurt, in the exposition
of such sta.tu'b‘s, are tonarrow the construction. “We are
to look tothe words in the first instance,” said Buller, J.,
in Bex v, Hoduett (0), “and where they are plain we are to
decide on them. If they be doubtful, we are then to have re-
course to the subject-matter.”

Act XXVIIL of 1837 regulates the manufacture of salt
within the territories subject to the Government of the
Presidency of Bombay, and the duty leviable thereon, and
the removal of the salt. The fourth section provides for the
prevention of the removal of the salt until the duty thereon
has been paid. The fifth section provides for the giving of
a receipt auvd order by the Collector (pursuar¥ toa form
annexed to the Aet), “which receipt and order shall specify
the amount of duty paid, and the quantity of salt which the
pecson who has paid that duty is entitled to remove, aud
the’ place Whenee, and the person to whom, that quantity of
salt isto be delivered” The sixth section enacts that a
part of that receipt or order shall be torn off and detained
by the officer stationed ab the sait-works, and that the re-
maining part shall be delivered “to the persen who removes

(n) 3 Tount 177, o) L' T.R.96.

1570.

Framjt
Horingjit
v,
Conunissiener
of Custom
et al,



9%

T Framiji
Hormasji
v.
Commissioner
of Customs
et al.

w70,

BOMBAY BI:H COURTI REPORTS.

the salt; and the part of the receipt and order so delivered t3
the porson removing thesalt, shall bea pass authorising
the removing of that salt.” The seventh section provides
for the establishment by Government cf choukis near the salt-
works, and authoritises “any of the officers stationed at sucn
choukis to stop and detain any salt which is removed other-
wise than in 'con‘formit,y with the foregoing rules, nnd to
search any load which may pass any such chouk:i and which
may besuspected tocontain sdlt, and to take and cancel
every pass under which salt shall be suffered to pass” The
ninth section enacted “that it shall be lawful for the
Collector of a District to direet the confiscation of any salt
which may hove been removed  from any works within that
dastrict otherwise than in conformity with the foregoing rules,
or which is found clandestinely stored for thé purpose of
evading the duty imposed by this Act.”

Upon these sections we ate clearly of opinion (that if, under
& permit or pass to remove 500 mans, on which duty for that
quantity only had been paid, 700 mans were removed, the
whole 700 mans must be considered as removed ‘“otherwise
than inconformity With the foregoing rules,” namely, the
provisions of the Aet. Thers is nothing in the Act to divide
such a transaction, into tWo transactions, one lawful and the
orher unlawful. To us it appears to be one single and indi-
visible transaction to remove in one boat 700 mans, where
duty has been paid upon, and permission given to remove,
{00 mansonly,and that that transaction is a fraud upon
the revenue,

But the case for the Crown does not rest upon that enact-
ment alone,

Act XXXI of 1850, entitled ‘“an Act for protecting the
Salt Revenue in Bombay,” by Secs. 1 and 2, provided lor
the levy of customs duty on salt passing into or out of foreign
settlements or territories. at the same rate as tbe excise duty
leviable onselt within the territories subject to the Presi-
dency of Bombay. Sec. 3 rendered any person concerned in
passing salt, either by land or ses, contrary to the provisions
of this or any other Act, liable to dertain punishments. Seq
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4 is a3 follows:—vAll salt passed, or attenspted fo be passed,
or removed, wontrary totbe provisions of this or any other
Act, and all vsssels, carriages, and animals used in 82 passing
or removing such salt, and the contexts of any package in

which such salt may be concealed, shall be liable to confisca-
ticn at the discretion of the Governor of Bombay in Council
but ray be redeemed on payment of such fine as the Governor
in Council, or any officer or offizers of the Revenue Depart-

went to whom the Governor in Gouncil sball think it from
timg to time to delegate this power, may think reasonable.”
That section renders all salt passed, or satteropted to be
passed, or removed, contray to the provisions of this or any
other Act, snd, consequently, contrary to the provisions of

Act XXVIL of 1857, liable to confistation. We have already
said that wo consider that a removal of 700 mans under a
pernuit for 500 mans, on Which latter guantity, only, duty bad
beeu paid, would be a removal of the whole 700 mans other-,
wise than in conformity with the provisiots of that Ach
We, therefore, thiuk that such a removal would come within

See. 4 of Act XXXI. of 1850, which goes even further than
Act XXVIL of 1837,See. 9, by renderiog liable to confisea-
tion not only the salt, but also the vessels, earriagesand
animals used in passing or remmoving it, and the coutents of

any packageio which such salt may be concenled. This
latter provision, as to the confiscation of vessels, animals, and
carriages used in the removal, und of the contents of any
package in which the ealt may bo concealed, repels any
supposition that the Legislatare intended to sever the excess

from the rest of the salt. We do not refer to that latter
provision with a view to uphold the argument suggested
but disearded in the courts below, that the word * package’
meant duty-paid salt packed with smuggled salt, but because
thé inclusion of vessels, carriages, and animals used in the

passing of the salt, and the cootents *( even assuwming that
they were not salt) of any package in which salt is coa-
cealed, dndicates clesrly that the intention of the Legislature
was that the confiscation should be general, and not limited
to the excess.
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1870. We, therfore, roverse the decrees of the Judge and As-
HEL‘:;J]; sistant Judge in this case, whereby they gave damages to
v, the plaintiff, in respect of the difference betwe2n the eXcess

Commissioner
of Customs
et ul,

and the quantity found on board of the vessel, and we direet
that judgment bs entered for the defendants with costs.

We think it right to ssy that, even if we were of opinion
that, sofar asregards damages, the decreesof the courts
below cculd have been sustaived, we should have disallowed
the interest awarded by them, inasmuch as interest does not

Tup upon unliquidated damages,

Liovyp, J., concurred.

Decree reversed and  judgment entered for de-
fendants, with costs.

Nore.—In Special Appeal No. 301 of 1869 ¢ Ali Saheb wullud Shur.
foodin Hossein a shipper of salt, agairst the same defendants). the faets
were nearly the same as in the above-reported case,the evidence asio
the amount of salt thrown overboard being somewhat stronger, as it
appeared that salt tomore than three feet in depth was thrown over. The

Courts below applied the maxim, omnia presumuntur contra spoliatorem,
aud, further, being of opinionthat there was not any evidence to showthat
the boat could not contain salt to the full amonut covered by the pernit
namely, 720 mans, in addition to 672 mens, the amonunt of salt found |in
her after the jettison had taken place, presumed that the whole 720 mans
was excess, and gave Judgmeut for the dafendants with costs. Their decree
was, ou the 17th of August 1870. offirmed by the High Court, but on the
same grounds as those given in the judgment of the Chief Justice above
reported, namely, that the Court would, from the fact of the throwing
overboard of a considerable quantity of salt under the circumstances in
evidence in the case, presume that there was an exzcess of salt board
beyond the quantity sanctioned by the permit, snd that, whatever the
extent of that excess might be, the whole of the salt in the boat was lia-
ble to coafiscation.

Decrees, given by the conrts below in the actions out of which Special
Appeals Nos. 282, 284, and 296 of 1869 arose, were, on the same day
affirmed by the High Court. Those were actions brought against the
same defendants by the owners of three bLoats confiscated in the samne
manner, and on the same occasion, as the salt. The courts below upheld
the legality of the confiscation, under Act XXX of 1850, Sec. 4. 1y
appeared that the plaintiffs themselves in all thess cases had been actually
engaged in throwing the salt overboard. The courts below, applying the
same maxiin, omniv presumuntur, &c., gave decrees for the defeadants.



