APPELLATE CIVIL JURISDICIION. o

Westrore, C.J:—We do not thing that Secs. 256 and 1670,
257 of the Code of Civil Procedura ary of any application m’l'f”‘ln
in the presentycass, as they do not relate to cases in which B‘mle.bwpd
fraud is shown Mr. Aastzy says, and correctly, that 1n3‘£‘\}ﬁ}‘$({f’f§($‘
the flrst petition of the appellaut therz was a clause which
alleged what is tantamount t5 fraud ; and if that had been
inquired iato by Mr. Sandwith, and if he had made his order on
it, there woeld have been scme difficalty in interfering with it.

But Mr. Sindwith did not at all inquire into the fraud. His
attention 1aay have been diverted from the charge of {raud
by 1ts long sequel in the petition, and there has been no in-
vestigation of that chary . Me Sandwith took no evidenve
on the eollusion between the Ndzar and the executione
creditor. The charge of fraud is, theretere, not res judicata.
We think, accordingly, that, as a case of fraud bhas been
eearly made out, the order confirting the sale, as well as the
order of Mr. Nuylo: refusing to set aside the confirming order,
should be reversed. Wo order the property to be put up
again to auction, a proper time fur which will ve fixed on by
Mr. Naylor. The respoudents must pay the costs of these
proceedings. The purchas> woney, if lodged in court by
the purchasers (the respondents), should be refunded after
deducting those costs, and any other eXpenses relative to
tho sale or otherwise which may be just.

Order reversed.

Referved Cuse,

3 g . . Jaly 12
BABAJL bin LAKSHMAN............... ... ereeeene Plulntiff. —

Magort bin RAGHUIL . vvseeiiininiinnnns e Defendant.

Promissory Note bearing English and Nutive dates—Computation of
Tine—TPaynent,

The period of paymeunt stipulated in a promisory pote bearing botl

Eoglish and Native dates should, when the parties ave Hindus be
reckoned according to the Native calendar,

ASE stated by Riv Babddur Jandrdhan Vdsudevji, Juige
of the Curt of Small Cau es at Puag, fors the orders of
the High Court :~—
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1870.

T Pabaj -
Lakshman:

v..
Maruti
Raghoii..

BOMBAY HIGH: COURT REPORTS..

“ Whether tie period of payment stipulated in a promis-
soey note sbonld be reckoned. according: to- the English or
the Native calendar when the note- bears. bath the Native:
and English dates..

‘*This question has arisen in reference to piaint which has.
been. presented to this court by one Babdji bin Lakshman,
suing on a promissory note bearing-the Native date Magh -
Shadh T4th, Shake 1787, and the English date 29th January
1866, and: payable-in-one year. If the year- bs caleulated in
reference to the English.calendar, it expires on the 29th of
January 1867, and tha:claim was barred at the date of the
presentation. of the plaint. If it be calculated in referencs:
to the Native calendar, it expires on the- 17th. of February
1867, and the claim is within the period. preseribed This.
difference arises.from.an inteccalary month (Adhik Jesht)
having occurred:in the Native year Shake 1788,

“ When. the pasties use both Native and Ebglish dates.in the-
instrumeat executed: between them; I shonld think that the
period of payment stipulated.in the coatract may be-caleulated.
in reference to the English, and not the Native; calendar.”

The reference was considered. by Giess.and MELYILL, JJ.

Per CuriaM .(—The court is of opinion.that, as the parties.
in the case are Hindus, the-presamption is that they-intended:
to ealeulate tho time according to-the tlindu era, and this.
presumption is not rebutted by the circumstunce that the:
English as well as the Native date appears in. the document.



