APPELLLALE CIVIL JURISDICTION.

Appeal No. 8 of 1870 under Adct XXVII of 1880.
Visavandra Hareet al........ e Appellands.

Certifivate tv collect Debts—Refusal o geant Certiicate—dppenl—
At XXVIL of 1369,

No appeal lies from  an order of a District Jndge refastog to grant a
certificate vuder Act XXVIIL of 1869

fi‘tHIS was a petition of appeal against an order of R T,
» Mactier, Judge of the Distriet of Siétérd, refusing to
grant a certificate, under Act XXVIL of 1820, to enable
the petitioners to collect the debts due to their deceased
father, Krishndji Baji Bhagvat. The refusal was based upon
the fact that a cortificate (o administer the property of the
deceased had already been granted to his eldest son under
Reg. VIIL of 1827,

The application was heard by Lroyp and KemparL, JJ.

Nagindas Tulsidas, for the appellants :—This appeal iy
brought under See. 6 of Act XXVIL of 1860. |Lrovp,
J.:—Sec. 8 says ‘' the granting of such certificate may be
suspended by an appeal to the Sudder Court;” but it does not
say that an appeal shall lie to the S.dr Court agaiust the
refusal by the District Judge to grant a certificate, nor does
sny such inferesce follow.] *Grasting a certificate ” uecas-
sarily ineitdes the refusal to grant it An appeal must be
against some order; that order may be for granting, or for
refusing to grany, a request made, there cannot, in the
very nature of the thing, be an apveal by the wan whose re-
quest is granted. Thevefors, the appeal, which See. 6 un-
doubtedly gives, must be by the person whose request is
refused. Moreover, the section gives the Sadr Court power
ty declare the party 0 whom the certificate should be
granted. This evidently mears that this Court can order a
certificate tq be grante? toa person to whom the District
Judge has refused it. Now, how is tnis court to proceed 7
1t cannot przesed ex mero motu. 1t must, thercfore, proceed
upon the appiication of the losing party.
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In ve

Vishvanath

Hari
et al,

June 27.

1870.

KOMBAY HIGH COURT REPORTS,

Per® Coniam:—The Court is of opinion that it is discre-
tionary with the District Judge to grant or to refuse a cer-
tificate under Act XXVIL of 1860,and that, if he has re-
fused to grant a certificate, no appeal lies, under Sec. 6 of the
Act, against his order.

Appeal dismissed.
—— PR

Special Appeal No. 104 of 1870.

T Virau bin MANEU ..ooveivireinninnnes verecenanans Appellant.
AMBITA bin JoTr ........ eressaiaeieans raieans Respondent.

Patilki Watan— Eldership—Act X1. of 1843—Jurisdiction.

Where the plaintiff sued to be declared entitled to the oftice of Mulki

Putil in the village of Kotdvery, as being the senior of his family, and
alleged that the defendant, the actual incumbent of that office, had no
right to share in the management of the watan, and had, in fact, until
1866, upon the death of the father of the plaintiff, never done so, it was
Leld that the Civil Courts had jurisdiction to entertain the clain of the
plaintiff. .
Abﬁié bin Sunkroji v. Niloji bin Baloji (@) distinguished.
RHIS was a special appeal from the decirion of R. F. Mactier,
District Judge of Sdtérd, in appeal Suit No. 196 of
1869, revers ng the decree of the Munsif of Mdyani.

The plaintiff, Vithu bin Médnku, sued to obtain a declara-
tion that he was the wvadil {senior) in bis family, and, as
such, entitled to hold permanently the office of mulki patil
in his village, Kotdvery. He stated that the watan had been
in his family for more than one handred years, till the death
of his father in 1866, when the revenue authorities made the
defendant pati, and referred the plaintiff to the Civil Court.
He, therefcre, brought this suit to have his right to the watan
declared, and to be declared entitled to do %o work, take the
preceeds, and enjoy the manpan. ‘

The defendant answered that the plaintift was a stranger
to the watan, which belonged to bim, the defendant, as vadil
or sepior, and that the duties vested in him as such.

fa) 2 Bom. H.C. Rep. 363 (342;20d ed.)



