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BOMBAY HIGH COURT REPORTS

Regular Appeal No. 20 of 1867.
UMEDSANGII  ...covoeeenes verrreressessssennes e Appellant.

THE COLLECTOR OF SURAT ecirenceirecresnenens L. Respondent

Todk Gards Hak— Presumption arising from long-continued Payment—
Government’'s Linbdility topey Todd Gards.

Held that, whatever may betheright of the Government as to the
collection of toda garas from villagers, where it does collect toda garasiy
is bound to pay overthe amount so coltected to the original garasia, or
his representatives if the hak is a perpetiral one.

Where Government has paid a foda garas hak to a garasia foc a long

“and unintenrapted period of time, the onus of proving that the kak is not

perpetual lies upoa Government.

THIS wasg a regular appeal from the decision of C.G
Kemball, Judge of the district of Surat, in Original
Suit No. 6 of 1866.

The original plaintiff, Bbdratsangji (whose heir the appel-
lant is), instituted this suit to establish his right against the
Collector of Surat to receive annually and for ever a toda
garas hak of Rs. 61 from the village of Mahudi, in the Chikli
pargand, payable from the Government Tressury, and pur-
chased by his father at an auction-sale in execution of a de-
cres, and also to recover arrears of payment for seven years,
during which period the Collectcr bad collceted the haks from
the ryots. The toda garas hak was purchased by the plaintiff’s
father in 1832, and it was entered in his name in that year,
and the hak was paid to him from 1832 to 1865. From 1856
it was discontinued. On the 4th of July 1459 the Collector
made an order restricting the plaintiff's right of enjoyment of
the hak in question to the duration of his life,

The Collector asswered that the continuance or discon-
tinuance of toda garas haks rests entirely at the pleasure of
Gcevernment. As it was found by Government that Udebhai
who was the original garasia proprietor at the time the British
rule commenced, and whose hak was purchased by the plain-

{iff's father,bad died without issue, it was determined thaé

when third parties owned and enjoged portions of Udebhdi’s
hak, which had lapsad to Government by his death without -
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issue, they should be continued to such persons for the «dara-___1870.
tion of their lives ; and this erder of Governmeunt was com - Lm"(is_a“gj !
municated to the plaintiff, restricting his estate to his own life, The Collector

The District Judge of Surat laid down the following is- of Bunt
sues :---(I) whether the plaiatift had any cause of actioa
against the defendant ; and (II), if he had & good cause of
Jaction, what was the extent of bhis claim; and, findiog in
favour of the defendant on the first issue, Le rejected the
plaintiff’s claim.

The following extracts from the julgmens of the District
Judge show the reisons on which he grounded his deci-
sion -

* This is & claim sgainst the Collector of Surat in respect
of a certain anuual payment, called a toda garas hak, the con
tinuance of which ia its integrity the claimant asserts he has
& right to demand from the Government. * * *

“ Toda garas, as distinguished from the legally aequired
and regularly descended garas, usually called wanta, is in fact
a sam paid to a powerful neighbour or turbulent inhabitant.
of the village as the price of forbearance, protection, or assist-
ance. The hak was neither more nor less than a species of
black mail exacted by freebooters from the villsges.

“These yearly payments were at first collected by the
garasias direct from villages, and when necessary by foree;
after the commencement of British rule it became cus-
fomary fes them to obtain permission of some Governmeut
officer, and to give security that no violence should be resort-
ed to before proceeding to levy the hak; and, lastly, they
consented to forego their privilege of making the collections
themselves, and receive the amouat from the Treasury, and
ever since 1811 they have reccived the payments from the
Govarnment Treasury.

“ Now it has been laid down by some that by this last
arrangement Governwment constit.ted themselves agents of,
and rendered themselves liable to, the garasins for the
amount they actually received from time to timg from the
villagers. ¥ * * '
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1870, “ The point as to whether a positive obligation to continue
"“m‘:"“’g]i the payments was undertaken by Goveroment as a conse-
The Collector quence of this arrangement can only bas asrertained by
of Sural. determining the rights which the garasias had as agsinst the
villag 8. According as the villages were, or Were not, at the
time when the change in the mode of payment took place

under a legal obligation to coatinue the contribution, will ba

the liability of (overnmant. * * *

“The agreement of the villagers to pay the annual hak
having been eXtracted by violence, the obligation which
arose so had no legal validity. The toda garas haks had thus
no legal origin, and the question now remains whether it
was legalised by length of enjoyment. * * *

« It is trus that in the judgment of the Judicial Commitiee.
of the Privy Council in Sembhaldas’s case ¥  their Lordships
sald that * Assuming, however, that toda garas haks began
1 wrong and violence, still that which had a  vicious origin
may in course of time nave been legalised, since long enjoy-
ment is itsslf a title,-as well in favour of the recipients of
an annual allowance ous of land as of the possession of  the
land itself.” Long possession can itself, however, constitute
notitle. If it be undisturbed for a long time, it constitutes
prima fucie evidence suffizient to throw the burden of dis-
proof on the party disputing it, but it in no caze affords an
irrebutable presumption of title, * * @

“ Toda garas haks are not, moreover, pryments out of land;
tbey were originally a toll or tax leviedl upon the village
community. Whetner, looking to the existence of the tribute,
or its nature avd origin, length of enjoyment atfords nc pre-
sumption of title, and, not being a payment out of land, Reg.
XVIL of 1827 has no application, Being in its origin a toll
or black-mail levied upon the village communities by foree,
and its conticued existence being referable alse to force and
fraud, enjoyment for length of time avails nothisg. It could
vever have been good by grant, and it cannot be goed by
vrescription. * ¥ %

* 8 Moo. Ind. App. L
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“ The claim before me being both illegal in its inetption,

aulineapable, from its very nature, of legalisation by any

53

1870,

Umedsangji
v

lengch of enjgyment, I am of opinion that Government could The Collector

not become legally bound to admit 1t annually for ever, and
that their revenue cfficers cannot be sned for its payment ia
a court of law.”

The plaintiffappealed from this decision. When the appaal
came ou for hearing, on the 7th of September 1867, the Court
(Cuuca C.J., and NEwrox, J.) remanded the the case to the
Distxiet Court with a dirsction to receive further evidence
from both parties.

Coucd, CJ, on  remanding the case, observe! that the
Court could not decide the case satisfactorily on the evidence
befcre it, and that it would be necessary to have further
ovidence. The Court below decided thecase on eneral
priceiples, without refering to the particular circumstances
of the case, which stated that Government had collected the
hak from the villages down to  the instisution of the suit.
It becomes, thcerefore necessary to see what was the ar-
rangement between Government and the Grasic when the
former continued to collect the Lak for the latter. The
plaintifl is the alienee ofa former holder of the huk; aund
the question is whether he hasa right to enjoy it after the
extinction of the male issue of the original proprietor. The
jesue of Udebhal had been extinct, and the Collector's order
was based on this, that the ek had lapsed to Government
on the extinetion of sueh mnle issue of the originmal pro-
prietor. Mr. Whita, the Advocate General, who appeared fcr
the respondent, contended that the onus of proving that the
estate was absolute lay on the plaintifft The Court, kowever,
thinks that the onus is on the respondent to show that the
estate i3 not absolute, butis limited in the way contended
for by ‘Government. The Lower Court has not deterwined
upon the validity of the Collector's order, and fixed the nature
and extent of the right of the garasias, whether it was
& right in perpetuity,or a right limited as conteaded fcr
cn the part of Goverament;on whom the onus,clearly lie\s to
cut down the apparently absolute interest of the gurasias

of Surat,
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1870. __ which isto bo presumed from their length of hereditary

Umedsangiji
v

The Collector
of Surat.

enjoyment. It is essential that we should have evidence on
this point, and we must, under Sec. 854 of the Civil Procedue
Code, frame an issue to be sent below.

The following issue was accordingly framed and sent to
the Distriet Court :—

“ Whether the right or’ interest of the original garasias in .
the toda garas hak was an  absolute one to receive in i%
perpetuity, or was limited in duration to the oxistence of his
direct male descendants.”

The District Judge recorded the following finding on the
above issue :—

“ The plaintiff has put in no evidence oa the issue seat
down, and that adduced by the defendant merely tends to
establish a custom of taking from the recipients seeurity-bonds
before the allowance was paid. This evidence does not direct-
ly touch the question sent down for ¢rial. I must, therefore
determine on whom the onus falls of proving the nature and
extent of the iuterest of the garasus. And as I have decided
that the clsim against Government was not one that could
be enforced in a court cf law, I consider that it was for the
plaintiff to show that the Government were compellable to
pay the hak in perpetuity ; and, as he has failed to do this, I
find that it was competent to the Government to continue
the kal on apy terms it might please to make.”

The findiog was returned on the 10th of June 1869.

The case came on this day for a second bearing before Couca
C.J, and Gisgs, J.

Nanabhai Haridas for the appollant.

Scoble, Acting Advocate Genersl (with bim Dhirgjlal Ma-
thuradas), for the respondent.

Couen, C.d. :—The Court does not setaside the orders
of the revenue authorities It declares that, notwithstand-
irg theso orders, this party is entitled to recover. We
cannot declare the plaintiff to be entitled in perpetuity
because if Government were to _eesse to colleet the giras
it might be that his remedy would not lie against the.
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Government, but against the villégers. Mir. White ad- 1870

mitted &t the previous hearing that the Government had col- -~ Uedsangji -
lected the dues up to the date of the survey. The plaintiff Tee Collector of
is, in our oplmon entitled to reeover up to that date arrears Barat.
of the amount collected on his account by Government from
the villages, whatever may be the extent ¢f his interest. Tt
is argued by tho appellant that the kak is private property.
In order to see whether it was a payment of such a nature
that it should not be enforced against QGovernment, we
required further evidence when the case was last before us,
Tha Advocate General, Mr. White, then stated that there
were records aud despaiches of the Court of Directors bear-
ing on the point. No such evidence, however, has been put
in, And from the accounts it appears that the Govern-
ment bad been collecting the haks from the villages up to
the year 1862. That being so, the character of the suit
changes considerably, and the claim cannot be well resisted.

The broad question is thus no longer raised as to the
power of Government to collect the garas, but the suit was
whether, if Government have collected the garas, they were
not liable to pay it over. Juissimply a suit for the right
to recover what had been collected. We asked the respond-
ent to show that the garasia’s interest was of a limited
nature, and allowed the case to go down in order that
this issue might be tried. The District Judge was not,
however, informed of our ruling as $o the onus of proof; this
is not, however, of any momeut, as the evidence given is not
such as to enable us to decide in favour of Government. It
may be that in another case further or better evidence may be
given ; and our decieion in this case, being hased on the evi-
dence before us, must not at all be considered as binding in
other cases. The reasons given by the District Judge in
imbeachment’of the legal character of the allowance by
reason of length of enjoyment are insufficient, and opposed
to the express decision of the Privy Council in Sambhulal's
-case. We.accordingly, declare that the plaintiff iy entitled

- torecover all his arrears up to November 1862, notwith-
standing the order of the 4th of July 1353, We award
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___arrears from Samvat 1912 to 1918 inclusive, and siaiple
mteresb at nine per cent: par annum on each pdyment as ib

The Collector ofgeerued due until the date of the decree, and interest ¢n the

Burat.

Feb. 9.

whole sum at six per cent. till the day of piyment. The
respondent to bear all ccats.

Grsps, J.:—I concar. This cannot be strictly called a
toda garas case, and should not be cited as s precedent
on that subject. No decision has been come to as to the
nature of the hak—whether it is black-mail, or rent of wania
lands, or what ; the decision is simply based on the admission
of the respondent that he has collected the Zaks which -are
the subject of the suit from the villages, and is ready to pay

them to whomsoevet the Cours orders.
Decree reversel wilh costs.

Nore.—Special Appeal No 21 of 1867 was decided on the same day
on the same grounds.

Special Appear No. 524 of 1869.
KisaorsaA1 GALLABHAL and DESABHAL
GALLABHAT...covvveeersereasvneserenneesenee. . Appellants.

Jor&BaA1 DaJ1 and MuLyr VENIDAs...... Respondents.
Registration—Mortgage—Subsequent Purchase—Priority—Nuotice.

Where, when Act XIX. of 7843 was in force, a purchaser bought land
with notice of a prior unregistered mortgage which was referred toin the
purchase deed, the purchaser agreeing to pay on the mortgage, it was
held that the purchase took subject t0 the mortgage, notwithstanding its
not being registered.

HIS was a special appeal from the decision of M. H. Seott,

Acting Extra Assistant Judge at Abmedabad, in appeal

Suit No. 43 of 1869, affirming the decree of the Munsif f
Umret.

Kishorbhai and Desabhai, the plaintiffs, sued to redeem a
mortgaged field situated in the village of Od, in the Neriad
taluka. ,They claimed as purchasers from the mortgagor of
the defendauts, under a registered deed of sale, dated the
95tn of March 1864, in the following terms :—



