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be did for the p,x:ecution of that docras ; and I, therefore '1870.

tbnsider the ord~r now appealed against so far correet, -G~\-\;:l~~ar

It has bee? urged upon the court by Mr. Shantanlm Shid~~m

Narayan that in directing the attachment of the property by Bhidmurti

the Muusif of Bdrsi the District judge was only acting
ministerially. and, therefore, as it did not form part of his
jurisdiction as District Judge, it was not sffeeted by the
Assistant Judge's appointment. This argument has been
met by Mr. Anstey, for the opposite side, who showed that
the provisions of Secs. 286 to 296 were clearly of a judicial

chara.'bter, and, by Sec. 294, open to an appeal.

The proper order in this ease, as it appears to me, is
to confirm the District J u':lge's decision. and to direct the
papers to be returned to thJot officer with instruction to
forward them to the Assistant with full powers at Solapur
for execution.

Costs of this appeal to be borne by the appellent,

LLOYD, J. :... :f concur.

Regulq,r Appeal No, 4 0/1869.

RAMCUNDRA NARSINHA MAHAJAN Appellant.

THE CuLLECTOlt OF RATNAGtRl. Respondent.

Khoti Tenltl'C-Assessment-Liability cf Khot oj Attached Village to
Assessment ill respect of laude held by him-Bomba!! Act 1. oj 18€5,

Sees. 3 and 38.

Held that a khat is Ii-ihle to be assessed for klwti profits in respect of
luud in his private occupation during the time that the lchoii village is
under attachment by Government,

Quccre-whethcr a Ichoi in respect of such Iu.UdB is a tenant within tho

weaning ofoSec.- II., cl, (L] of Bombay Act 1. of 1865, and whether the

powers in Sec. gS of that Act apply to such lands.

THI S was an appeal from the decision of Baron De H.
Larpent, District Judge of R\tmi.giri, in Original Suit

No. 13 of ] 868.

'I'he khoti village of Kozar wss in 1865 attach1ld by Govera
ment, in consequence of the refusal of the klcote to enter )uta
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1870. the usual lcaoulayat. When the village was attached, the
Iiim<.:handra R S h db' d d i t . ''Ih lai t°ff.N. Ma'llljau evenue urvey a een mtro uce In a It. 9 P lUD 1 r

v. Ramchandra Narsinbs, was one of the khoti co -sbarera in
The Colleeter . . . t •
of P",\tOligiri. the vi.lsge, and, as such, had lands in hIS private occupation

during the period the village was under attt!\chment The
lands so occupied .by the p.aintiff were asaessed for revenue
and local fund purposes during the attachment, anrl the
amcunt of such assessment was levied from the plai tiff oy'
the de.eadans,

To recover the lchoti profits in respect of such land, and
the assessmeut for local fund purposes paid by the plai~tiff
for the year 1866, he brought the present suit.

'I'he defendant in his amwer alleged (1) that the plaintiff
had entered intoan agreement to PI\Y khoti profits, and (II.)
that, independent of such agreement, the plaintiff was liable
to pay the amount of khoti profits, and of the assessment
for local fund purposes. by custom and law.

The agreement upon which the defendant relied Wassigned
by the plaintiff's brother, t.he kabulayatdar of tbe previous
year, and 1t was alleged that the plaintiffand his brother were
members of an undivided family, and that the agreement was

entered into by the plaintiff's brother as manager acting on
behalf of the whole f9.mily, and as such was binding on the
plaintiff:

The plaintiff denied the allegation of the family being joint
and that he was bound by the agreement; and also stated
that it was customary for the Government to respect and
net up?n during the first year of attll'Chmeot a.ny agreement
entered into between the khote themaelvea

It appeared from the evidence that the land actually occu
pied by the plaiotiff had been assessed under the Revenue

Survey Act,

The District Judge found that the agreement of the pre
vions yaar, passed by one brother as krtb1tlayatdar of the year,
could not bind the plaintiff, as those kabulayats were passed
by the ditferent members of the family in turn, and kabu~



APPELLA1E CIYIL JURISDICTION.

tayatdars did not act as managers. As to tho liabiliby;__ -..!.1l70. _~_
b t' 7' kl' fi I d . l' Hamelwudra.y cuetom.ot a '" wt to pay ioi» pro LS on an III IL3 ~. Mahnjau

private occupation, the Judge found that in unsurveyed 'V.
, . Tlw Collector

villages when under attachment a khat was liable, like any or Hatuagir',

ordinary cultivator, to pay khati pr.fits ou laud in his
private occupation. "During attachment," he said, "khati

rights are in abeyance, and each sharer is tenant to Govern-

ment, which is in the position of tin managing khat of the

village during attachment, as he is to eo-sharers when

there ill no attaehmeut, Such land in private occupation is
Qot ~hcu(J,. B'nnbayf. Ac: cl1865. SeC. 38, made no change
in the all customary liability. It only fixed the amount to
be levied as klwti profits in excess of Government assessment
proper." The Judge, accordingly, h.eld r,hat the plaintiff

was liable by custom to pay the Ichot» profits on land in his
private occupation, and the amount of the local fund due in
respect of his land under Act ~. of 1865. The Judge found

that, although it was nsus] fur the Government to respect
Idwts' agreemen.ts during the first ye~r of attachment, no
settled agreement between the khots was proved.

The appeal was a~gned before C. UGH, C.J., and MEL

VILL, J.

Vi.shvanath Na'f',tyan, IJemdlilc, fer the appellanL-Sec

38 of Act 1 of 1865 legalises the levy of Mati prcfits; it
applies to those who are tenant, as defined by the Act, and
fixes the demands of the khot on the tenants who hold
from him. The khat's interest is hereditary and proprietary'

and he does not cease to be a khat during a temporary attach

ment, or become a temnt by reason of such atto.chment.

[COUCH, c.J. :--Tha khat, as ragards lands in his pri
vate, occupation, may be tenant to himself qaa khat, or he

may be tenant or the ccparcenary, or of the Government

which stands in it" place.J

l~ khat csn create a dlucr« in his village to las~ as long
ae the khat laats, the Mot's interest must be of a, superior

ebsracter to that of a dhoreloari, and the khat cannot be

Iooke.l upon as a tenant under the Act.
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1870. The lchot has f\ l'ight to alienate, alOd his occupation of his
Ramchandru • I d· be I ked I"N. MaMjan private an s may oosea upon as an a ienatioa.

The C~ilector The evidence shows that sharera never pay khoti profits
of Ratt~a.giri. among themselves, and as this is a suit for khoti profits levied

during t.he first year of attachment, when by custom the
/thQt's arrangements ale continued by Government, the plain
tiff has a l'igb~ to recover,

ScOOf;e. (with him Dhirajtal Math'lN1'oo0;8-), for the responde,
Dt:-The judgment in the C"!J6 of TtJ,ju,bai v. The CoUector
of KlI.laba (a) showl'! the position of the klwt to be th~ of a
farmer of land revenue with certain rights and privileges.
His interelft as Ellrmer is dependent for its eontinusuce on his
passing a kabulayat ~') Goveroment, When he fails to
contraet, and Government steps in the khot faHs into bb&
position of a ryot, and he mll8t ~y the.one-half or one-third.

of profi.ts.for· the land cultivated 1>.1 bim. During attllcbmen&

he. is not a khot, except so.fa!' as he bas 0. right to be restored
~ the maDAgPmeot on passing a. kabu.la!pt~ ](hoti profits ar~

simply remnneretion allowed lor ~he tisk. and trouble of col
lecting the. revenue, The.yare not due to, the khat when Go
vernment farms its.own. revenue, A. khot has never been re.
eognised a,s an owner of land. He is in titled only by reason
or hiHagreement, and falling to paM that, he is liable t~

&flsesament and l'l'O&s, like any o~iDa!'y ryot.

OU1". adv. vutt.

19th Janl1.ary.; c<"u"u.O.l:-The. queetion raised in this
appeal is whethe1"' the pll\intif;f., as a k.hO'& of the village of
Kozar.; is liable to ~3 asseesed tor the khon profits on kIwi ..
l:&nd in bill private occupation dun~ the time the village is
under nttll.chm.ent by Government. In the case of TaJubab
v, T'M CoUecto'lr of K ulaba (supra), it was found as one 0 ~

the material facts with regard- to the khoh tenure, ,that
"as the khot settles with Government for' aasessmeut of the
'village as a whole.or for his share in it, it follows that he.
may let o~t for cultivation, or himself cultivate without

:making any additio~l paymea.t to Governmeu.t on that

(a13 BOIIt. H. C. Rep., ..\. C. J. 132..
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account, any waste or uncultivated land of the village. If __ .!§7()- _

however, he fails to contract by '.;abulayat for the fixed RN~nM~~~jl~;:
assessment for any year, and the duty of realiaing the revenue 11.

d ) G f' I The Collectorthus evolves on overnment, he pa.ystho hal or the thirc of Ratuagiri,

(as may be customary) of tho produce of land so cultivated
by him as any ordinary ryot." And in the judgment of the
majority of the Judges in that case it is said: "An incident

which seems conclusively to show tb~t a khat possesses, with
reference to the lands within his khoti, no rights which are not
dependent Oil the continued exercise by him of his functions as
a fBfmer of the revenue, is the fact found by the court below,
that although tlo khat while in office may dispose of available
land for his own benefit. or cultivate it himself, he becomes

liable in the latter case for the full amount of assessment as
an ordinary cultivator whenever he ceases to disch~rle the
duties of his office. The right to cultivate such waste or
other lands as IDay be at the khat's disposal, or to ~ive them
out in cultivation under such terms as may be most to his
advantage, must, consequently, be viewed as the recognised
mode of his remuneration for the services rendered." This

fact, which was Iouud in the case quoted, dces not appear to
have been questioned in the present case; and we concur in
the view taken in the above passage of a khat's rights with
reference to lands within Lis khoti, Nor does this view

appellor to be at variance with the judgment of Mr. Justice
Tucker, tho dissentient Judge. A khat cannot, by himself cul-
tivating the land, acquire higher titlo to it than he has to

the khotship, or a title independent of it. His occupation

of the land without making any additional payment is really
part of the fruits of the kbotship, and is only provisional Upon
its continuance, Nor, when there are several sharers in
the khotahip, can they, by each taking a port.ion of land into
his ·sep:.l.rate occupation, alter tho nature 0f their right. It
follt>ws, th~ that, whether tho khotship be determind 01'

only suspended by the attachment, the right to cultivate
without making any additional payment to Government,
which is derived from and dependont upon the. kbotship

must also btl determined or suspended, And we aro unable

to see any ground Ior the right cl timed by the'appellant..'
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__1_87_0_'__ The. Bombay Act 1. of 1865 was relied upon hi' him, bu~
Ramchandra th t d t h d diff '" h" , hN. Mahajan a oes no appear to ave rna e any 1 erenee In IS rig ts

e. It may be that a khot.is Dot, with reference to lands in his
The O,)llect'Jr . • . . ..' .
of lhtn'lgiri. own occupation, fl, tenant within the deflnition (l) In See. S-

and probably the power in Sec. 38 does not extend to such

land, 'I'here is no neeescity that it should. 'I'he exercise of

the power is not imperative; and if the rate of khat's profits

has not been fixed for the landtl' in the khat's own occl1pa~)

'ion, it must be what WlJ,S customary before the Survey, and
rr.ay be realized under Reg. XVII. of 1827.

As to the objection tha.t tiere was an agreement 6nter~:l .nto

by the khat, which ought to have been respected for the fir'lt
year, we agree with the court below in thinking that it was

not proved that there WtoS such an agreement. The wit
neeses relied on for this w-re Nos 38,51,52, No. 33 is the

brother of the appellant, and one of the sharers in this khat

ship, and Nos 51 and 52 are both khots. And all they say is

that sharers never p'ly each other the profits on land in their
private occupation. This may well be without ~here being any

ll,;;reement, the land being occupied iu such proportion that
the result is the same as if each paid the pr: fit, and it was

then divided between them. We, therefore, think no ground

has been shown for altering the decree of the court below, and

that it should be confirmed with cos.a

Decree conji'I'mcd, 'with costs,

Fel,. 2.

Special Appeal No.5 14 c/1869.

NA~AlmA[VALLABDHAs ".Appellant.

NATHABHAI HAldBBAr Reepondent-

Partition-Suit not including whole of Clai»: of Plainl(1l-Giv. Pj'JC

Oode, Sec. 7.

A member of an undivided family cannot sne his co-sharers for his

share in a single undivided field, portion of the family property. He
must sue for a general partition of all the property liable to partition..

THIS W,lS a special appeal from t~le de~i(,i,on ~f ~I. H. Sc~t~,

Acting Assistant Judge at A'1medabad, 111 Appeal SUlt

No."72 of 1859, reversing the decree of the Munsi] of Neria0i


