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Miscellaneous Appeal No. 5 of 1869.
GWVIND HART WALERAR  veveveevenrennnnn, ceess Appellant.
SHM24M  bin SHIDMORTL .coocivvvvennnees eerrans Respondent.

Pa'oceflure—l’.;'z'n.ﬂipql Civil Court of District—Cha. Pros. Code, Secs.
385, 286— Dombay Civil Courts Act, 1869 ¢ XIV, of 1869, Sec.19.

When an Assistant Judge is invested with all the powers of a District
Juadge withio any part of the distiiet of such Judge, the Court of the
Assistant, Judge must be considered, equally with the Court of the Dis-
trict Judge, the principal Civil Court of original jurisdietion, and a decres
seat for execution in such part of the district is properly ezecuted by or
undér the directions of such Assistant Judge.

The functions of the Court executing a decree are jndicial, and not
merely minisrerial

HIS was a miscellaceous appeal from the decision of R.
White, Jadge of the distriet of Pund.

Tae facts sufficiently appear from the judgment.

The appeal was argued on the 30th of March 1870, before
.GisB3 and LrLoyp, JJ.

Snantaram Narayan for the appellant,

Anstey (with him Nanabhai Haridas), for the respondent.

Cur, adv. vult.

April 135th.  Gipps, J:—The facts of this case are ax
follows;—

A decree wac passed on the Original side of this court
against one Shidrdm bin Shidmarti Aindpure, an ichabitansof
Bombay, and also of the - Saldpur collectorate, The plaintiff,
Givind Wilekar, not being able to execute his decree in
Bimbay, applied, under Sec. 285 of the Civil Proeedurs Code,
for, and obtained, a cartificate from the Original side of
this’ court, which, with a copy of the decree, he presented in
the District Court at Pond, deeming that to be “the princip.l
Civil Cours of crigionl jurisdiction in the district”’ in which
he wished his dearee to be executed. Oun his application to
that court to attach certain moveable and immaveadle pro-

perty belonging to the deferdant, the District JudgezMr,'
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1870, White) - issusd the cuséomary order to his Ndzar, but ona
(XJ;’)M:E; ‘_H further application forwarded the application and the order
chid to the Munsif of Bdrsi, by whom tho attachment was made.
idram -

Shidwurti . Subssquently, onan application by the defendant, the
Dhastrict Judge reviewed his order, and set it aside, on the
ground that he had no jarisdiction in the matter. His order

runs thus;—

*When I gave the order for execution of the decree, I
was not aware that the Aecting Assistant Judge at Soldpur
had, previously to thereceipt of the copy of the dorree
and certificato, been invested, under Sec 19 of the Bombay
Civil Courts Act, 1869, with allthe powers of a Distriet
Judge withia that part of the Pund district forming the sub-
collectorate of Solapur,

“The section in question provides that the jurisdiction of
an Assistant Judge so iavested shall pro tanto exclude the
jurisdiction of the District Judge from within the said limits,

“I had, therefore, no jurisdiction in the matter of the
exeeution of this decree in the limits of the Soldpur sub. -
coliectorate.

“It.18 true that Sec. 286 of the Code of Criminal Procedure
provides that a decree to be executed in another district
must be sent to the principal Civil Court of original jurisdic-
tionin thedistrict in which the applicant may wish the
decree to be executed, and that the Bombay Civil Courts
Act, 1869, enacts that there shall be in such zilid or districk
a district coart which shall be-the principal court of original
cwvil jurisdietion in the district within the meaning of the
Code of Civil Procedure: from which said provision and en-
actment it might be inferred that it was not contemplated
that thereshould ever be two principal courts of criginal
civil jurisdiction in the same district, which is the case ina
district where there is, besides the District Judge, an Assist-
ant Judge invested with all the powers of a Distr ct Judge,
in a porticn of the district, from which portion also the exer-
cise of the jurisliction of the District Judge ispro tanto
excluded.
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“ But such 2n inference would be opposed to the legal _ 187u.

maxim that when the provigions of two statutes are manilestly
repugnant the earlier enactmeut will be impliedly modified
or repealed—a maxim which may I presume, be applied to
the case of the provisions of the same statute being manilesly
repugnant, as Secs. 3, 5, and 7 of the Borabay Civil Courts
Act, 1869, appear to be with See. 19 of that Act.

“The decree, under this view of the matter, should have
been transmitted to and executed by the Assistant Judge at
Soldpur; and hence the proceedings taken in exeecution of
the decree by this court must be held to be invalid on sccount
of want of jurisdietion.”

Against this order the precent appeal is admitted, and the
gourt bas to decide the effect of Secs. 5, 7, 19, and 20 of the
Bombay Civil Courts Act of 1869,

The 5th section declares that there shall be in each district
& District Court presided over by a Judge to be called the
District Judge. By the Tth section this District Court is de-
clared to be the principal coart of original ecivil jurisdiction
in the district within the meanirg of the Code of Civil Pro-
cedure.

By Sec. 14, Government may appoint one or more Assist-
ants to che Judge, and by Sec. 19 Government may invest
an Assistant Judge with all or any powersof the District
Judge within a particular part of a district . and it enacts
that the jurisdiction of an Assistant Judge so invested shall
protanto exclude the jurisdiction of the District Jndge from
within the said limits. By Sec. 20 the Assistant Judge is
to use the seal of the Distriet Judge.

By the 286th section of Act VIIL of 1859 the application
for execution is to be made in the principal civil court of
original jurisdiction in tle district.

By notification in the Government Gazette, the Governor in
Council invested one of the Assistants to the Judge of Pund
with the full powers of a District Judge, tq be exercised
within that portion of the Pund district which includes the

Govind H.
Walekar
v,
Shidram
Shidmu rti-
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__ 1870. _ sub-collectorate of Solipur, and directed him to bold his
%{?:S:&irﬂ‘ court at Soldpur. The court and local jurisdiction of the
b Munsif of Birsi forms part of this portion of the district.
Shidmusti.

Suco being the case, it follows that the District Judyge,
having lost his joriediction within that portion, could pot
issue an order to the Munsif of Birsi to attach property
situated witain his (the Mnasif’s) jurisdiction,

Now it is perfectly cl2ar to me that the Act (Bombay Civil
Courts Act nowhere intended that there sbouid be riors
than one court of principal original eivil jurisdicrion in a
district, and also that the only jurisdiction the District Juadge
can exarcise is that conferred on the district court He can,
thercfore, exercise those powers only in the portion of tue
Pucé district which is uot within the eub-coilectorate of
Soldpur, within which the jurisdiction of the principal Civil
Court of original jurisdiction is to be carried out by the
Assistant Judge, in whom all the powers of the District
Judge in that portion have been vested by Goverument ; and
his court at Soldpur must be considered, equaily with that
at Pund, the principal Civil Coart of origisal jurisdictisn,
In fact that there are two officers, the District Judge and Lis
Assistant, who between thew exercise the jurisdiction of i
District Judge in the entire Pund district, namaely, the District
Judge in the Pund, and the Assistant Judge in the Scldpur,
collectorate—the one having no power within the limits of
the other, but the court, the powers of which they carry out,
being one,

T am, therefore, of opinion that in presenting the High
Courl’s decree for execution in the Pund district the plaiatiff

_was not wrong in preseating it at Pund, but that, the plaintitf

having so done, it was the Judge's duty, when he found the pro
perty sitvated in the Soldpur sub-collectorate, to have sent
the papers to the Assistant Judge, the officer who in that por-
tion of Lis district alone could exercise the jurisdiction of a
District Judga. 16 is clear to me, therefore, thut the District
Judge, Mr. White, was acting ullra vires 1o passing the order
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he did for the execution of that decres; and I, therafors
tonsider the order now appealed against so far correct,

It has beep urged unpon the court by Mr. Shéntérim
Ndrdyan that in directing the attachment of the property by
the Munsif of Bérsi the District Judge was only acting
ministerially. and, therefore, as it did not form part of hia
jurisdiction as District Judge, it was not sftected by the
Assistant Judge's appointment. This argument has been
met by Mr. Anstey, for theopposite side, who showed that
the provisions of Secs. 286 to 296 were clearly of a judicial
charatter, and, by Sec. 294, open to an appeal.

The proper order in this case, as it appears to me, is
to eonfirm the District Judge's decision. and to direct the
papers to be returned to that officer with instruction to
forward them to the Assistant with full powers at Soldpur
for execution,

Costs of this appeal to be borns by the appellant,

Lvroyp, J. :---i concur.

Regular Appeal No, 4 of 1869.
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RAMcaaNprA NABSINHA MAHAIAN ............A ppellant.
TuE CuLLECTOR OF RATNAGIRI...........es..... Respondent.

Rhoti Tenurc—Assessment— Liability cf Khot of Attached Village o
Assessment i respect of lands held by him—Bombay Act 1. of 18€5,
Secs. 3 and 38.

Heidthat a Lhot is liabla to be assessed for kliofi profitsin respect of
land in his private occupation during the tiwae that the khoti village is
under attachment by Government.

Quere—whether a khot in respect of such lauds is a tenant within the
meaning of Sec. 11, ¢, (1) of Bombay Act I. of 1865, and whether the
powers in Sec. 38 of that Act apply to such lands.

H1S was an appeal from the decision of Baron De H.
Larpent, District Judge of Ratndgivi, in Original Suit
No. 18 of 1868.

The khotv village of Kezar was in 1865 attached by Govera-
ment, in consequence of the refusal of she LLots to enter Yuto
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