
CnQWN CAeE'I

REO. v. RAGHA NARAl'JI et al.
CcutRllbmitltd by Sitbordilwte Magistrate fur SellttlICe-- Sentell'-.

lfU"d in ab~61lCe of Accused -Grim. Proc, Code, Sec. 277•.
When the proceedings in a case tried by a Subordinate Magistrate lire

IUbrnitted, under Sec. 277 of the Code of Criminal procedure. to a District
Kagistrate to pass sentence upon the accused, the accneed is entitled to
Ie pressut at the passing of'l!uch sentence before the District Magistrate'

>

THIS Wasan aPF1~cation to the High Court for the ex'»'ciee
• of its extraordinary crimiD~l jurisdictioa,

The prisoners. were convicted of the otlence of theft in a
dwellfng·house by the Second Class Sul ordinate Magietrate
at pa.rdi. The Subordinate Magistrate, being of opinion that
• more severe punishment than he was competent to adjudge'
shculd be passed upon the prisoners, referred the proceedings.
under See. 277 of the Code of Criminal Procedure, To T. C.
Hope, Magisrrate of the Surat district.

Mr. Hope sentenced prisoner No. 1 to six, No.2 to rour
and No. a to three months' rigorous imprisonment,

An appeal was presented te the Seesioa Judge, on 'he
ground, inter alia, that the sentences, having been pronounced
htby e District Magistrate in the absence of the accused,

Wet'9 illegal. The Session Coun called upon the Diatrict
Magistrate to shte whether he bad P88800 sentences in the
absence of the accused persons, and he stated that he had
done 80, and forwarded as his authority a Resolution of the
High Court dated l~th June 1869, passed on a reference of
too District Magistra~e of Surat, to the following effect ;--

.. The District Mlltgistrate should be informed that the
Code of Criminal Procedure dees not require the accused
pth'son to be present before" the Magistrate to whom the
case is referred 'When such Magistrate only pas.'3es: a sen.
tence or order in the ease. Rut if the Magistra.te desires to
recall and examine any witness who shall already bave given
evid~se in the C68e (,f to call for or tako any further evi.
deuce, the presence of the sceuaed person before him is
neeeas.ary.II

1870.
June 8.
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"A question haviug arisen with respect to the disposal
of the accused in a case referred to the MaRi!'tmte by &'" .
Snbordinste Ma !istrate, under Sec 2i7 of the Code or
Criminal Procedure, I am directed by the Honorable the

Cliief Justice and Judges of Her Majetty's High Court of

Judicature to inform you that, in every case referred· under

Sec 2 i 7 of the Code of Criminal Procedure, -the accused

person should, pending the disposal of t:d'reference,'" be kept

in the custody in which he Was at the t.ri~.l ; provided th~t,
when the offence is a bail rble one, the Subordinate Magistrate

may, if he thinks fit, take fresh bail for his appearance when
called upon."

v, .
Hac;iJa
~f\rallji

et al,

_~_1~].__ He further drew attention to a Circular order of the High
I:,).;. Court.' No. 1:038 of 1866, dated-LIth July 1866:-

Upon consideration of all these documents, and the merits

of the petitioner's appeal, the Session J uJge saw no reason

to inter Iere,

The case was argued before GIBBS and LLOYD, JJ.

llanabhai Haridas, for the ace .sed:-It ill wrong in prin­
ciple that a Magistrate who has the power of passiug' "sneh

order in the case as he may deem proper" should Dot, beefore

he passes sentence, hear the accused, even thougb a convic­

tion b.,s been already been recorded. A Subordinate Magistrate
who convicts may consider a case to ba of. So serious lAo nature

a8 to induce him to recommend the inflict-ion of a heavier

punishment than he himself can legally award, and yet, the

superior anthority may think proper to record an acq uittal

without calling for any more evidence Where the Code­

allowed the personal aLtendance of an accused person to be

dispensed with, it does so only to a limited exsent. In no

esse in which a reutence of irtlpfisoIJlDent is to be passed does

the Code dispense witil the sppoaranee of the accused, and

eve 1 where a sentence of fiue alone is to be pronounced it is
lei. to the discretion of the trying authority to require such

aplcarance or not. [LLOYD, J. :-When this court c9~rm8

a 8 .utence of death the accused is not present before it.]

But the palSSing of a sentence ilj differcet Irctn ita eonfirma-

, .
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tion, and even in confirmation cases where th'3 'accused 187a.
a '. -------~

chooses to appe:u by counsel the COUTt cannot prevent it, Heg.e,
And the jealouey. of the Code in this respect is founded upon Ragha

Narunji
a ~ery good reason. Afte!' the completion of the case, and et al.

the entry of tile jury's verdict of gUilty, it is the invariable

practice of English Courts, and of the High Court when

exet'ci6ing original crimiual jurisdiction, to al'lK: the prisoner

if he has nn,rthing to ~(J,y why sentence should Dot be passel

~pon hi!;U ;' tho prj,Bouer may gi ve evidence of good character,

3J?d induce the Jud~,~ t i':; pass a lenient sentence.

Dhli'(j:,d Mathurud((,iJ (GovC'rnment Prosecutor), fGr the

Crown :-1 do not contend that in some caaes it may not be
desirable to re.juire the accused to be present when sentenea

is passed upon him, My argument j;~ tbat it is not impera­

tive, and that, unless it is 80, the present practice, which is

\'ery convenient, should not be departed from.

Cur. adv. vult.

GrnB'l, J. (~rter reos.pitulatiug the facts of the case, cone

tiuued) :-U[Jon l\ reference from the Magistrate of CaUarl1.,

the question of tile necessity for the appearance of the accused
was brought before us in chambers. There was no argument,

but only a diaeussicu among the Judges, and it was thought
that if accused persons were maue to follow tile migratory

camp of tlle Dis trict Magi~;trllte \'ory great incon venienee

and hardship would be caused to thern, and that it was

a kindness to exemp~ them froin such inconvenience Under
this view tbe High Court ordered, in their Circular No. 1038

of 1866, that the accused person should, pending the disposal

of the reference under Sec. 277 of the Criminal Code, be kept

iu the custody in which he 'YJI's at the time of the trial Since

he,uing the arg~meDt of Mr. Nanabh1ii in this case, my
brother Lloyd and I came to the conclusion that the practice

laid down by the resolution in chambers was not correct.
Had the sections not contained the provision thllot the District

Ma~~trate might pass " such order as he may deem pr0per

and had it confined his power to the passing of \l sentence only

it might have eeeri different-the practice mig~t have been
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__1~_.__allowsble ; but as the District Magistrate can, and does Ire-
H,;.' queutly, reverse the conviction o'i the Subordinate Magistrate

~!lg,ha,. and direct the release of the prisoner, it follows that the
~·.•l1.ll1JI. I' 1 b ffi h D tri",t al. pnsoner .shou d a ways e present to 0 er to t e is r~c~

Magistrate such reasons as he may have against the finding
of the Subordinate Magistrate, or to state his plea, if he has
one, for a lenient punishment. We, therefore, felt it our dUl;y
to bring this to the notice of our brother Judges in chambers,
and they, after a reconsideration of the matter, have ex­
pressed their concurranee with us in the dlecision w~ shall
now give, namely, that the District Magistrate'a sentence
having been passed in the absence of the prisoners, is illegal.

We shall not, however,direct a fresh sentence to be passed.
as the periods of their sentences have nearly expired; they
will, therefore, be discharged.

Order accordingly.
NOTE.--Thc following Circular has since been issued by the High

Court :-
"Sec. 277 of the Code of Criminal Procedure having been recently

brought to the notice of tbe Chief Justice and Judges in chambers, and a
case arising under it having also been lately argued in court before a
Divisional Bench, it appears to the Chief Justice and Judges that Circu­
lar No. 1038 of 11th July 1866 cannot be sustained, and that the accu­
sed person is entitled to be present before the District Magistrate when
he takes into consideration the finding and prooeeediugs of the Suber­
diuate Magistrate; and that this is so even: thoug-h the District Magis­
trate does not examine the parties, or recall and examine any witness who
mOlY have already given evidence in the case, or may not call for and
take any further evidence; inasmueh as the accused person will be at
liberty to contend before the District Magistrate that there is no suffici-;

eut case made out agaiust him for a conviction, and the District Magisl
trate, if he concur in that view, will be at liberty to order an acquitta:
and discharge. Circular No. 1038 is, therefor e, cancelled,"


