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“_”T{:i?n?{.ji be‘paid as an accessary to the prineiple, and if the note is
Ardesir  Void as to the principal sum it must, I think, be so as to the
Davar  interest also. On this ground the present case is, in my
R;\;{I,jg ' opinion, distinguishable from The Alliance Bans v. Broon.
{;‘;;1:“3‘ The claim in the plaint being founded on the note only -

the plaintiff is not entitled to recover the interest cn the
mortgage in this suit, and the judgment of the Division
Court for the defondant mast be confirmed with costs.

Baviey, J, concurred.

Decree conflrmed with costa

Attorney for the plaintiff : Shamrav Pandurang.
Attorney for the defendant : Pestanji Dinsha,
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Lond required for public purposes—Compensation to person deemed to
e in possession—Reul Owner, Suit by—Act VI, of 1857, Secs. 5, 7, 27.
and 29.

A Collector who, after making proper inquires, pays compensation-
money for land taken under Act VI.of 1857 to the person ¢ deemed by
Limn to be in possession as owner” (the amount of snch compensation
kaving been settled under See. 3) is not liableto besued by the real own-
er of such land for the amount of such compensation-money

1t isin the directicn of the Collector whether Le will take advantage
of the provisons of Sec 29 or uot

1ASE stated for the opinion of the High Court by N
Spencer, third Judge of the Bombay Court of Sm.ll
Causes, under Sec. 55 of Act IX. of 1650 :—

« This action is brought by the plaintiff to recover com-
persation for 313 square yards of land, of which he alleges
he is the rightful owner, and which have been taken possezsion
of by Governwent, under the powers given to them by_the
s Act for the Acpuisiticn of Land for Public Purp§nes’_‘

(No. Vi, of 1857).
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* The summons was originally issued against the Collector __ 1870.

of Bombay, but, at the request of the plaintiff's attorney, I
amended it by making the Secretary of state for India the
defgndant.

* On the case being called on for hearing, the Government
olicltor, who appeared for the defendant, ad.aitted the
plaintiff ’s title to 202 equare yards of land, and his right to
compensation for that quantity, which had been awarded
and tendered to him, As to the residue of the land, namely
111 square yards, it was stated that conflicting claims were
weade by the plaintiff and one Tukaram Hiraji; that the
Collector, under Sec. 7 of the Act abova referred to, decided
that Tukaram was the person in possession of the land, made
an award in his favour, and paid him the compensation for
that portion.

“ Under these circumstances it was contended by Mr,
Hearn that no sction would lie either aJainst the secretary
of State, or the Collector of Bombay as his representative,
by the person claiming to be the rightful owner of the land
to recover compensation for the same It was argued that
the Collcctor, baving decided, under Sec. 7 of Act VI. of
1857, that Tukaram was the person in possession of the land
as owner, and having proceeded, under Sec.5 to make an
award in his favour was bound, under Sec. 28,to pay him the
compensition awarded ; that the defendant thereafter was
ebsolved from all liablelty to the person claiming to be the

rightful owner, and that the remedy of the latter was against
Tukédram.

“ 1 was of opision that the power given to the Co)lector
to decide who was the person in possessisn was ‘ for the
purpose only of taking such measures as may be necessary
fox fixing the value of the land and the amount of cowpen-
saticn for the same’ ; that his subsequent award in frvour of
Tukaram, and payment of compensation to him, were no bar
to the plaintiff instituting an action in this cdart, which has
jurisdiction in respect of the land, against the defendant, by
_wgom he alleges that he has been dispossessed, to Cestabli_sh
his titlé to the laad, &nd right 4o be cogypensated for pbe,san{_e.

Yeaoba
Damodhar
v.
Secretary
of dtate.
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“ At the request of the Government Solicitor I have ¢ .
sented to state a case for the opinion of the High Cou.
and 1 now solicit thedecision of their Lordship on the
following question :—

@

“ Can the plaintiff, under the circumstances above set
forth, sue the defendant in the Court of Small Causes to
establish his title to the land of which he alleges he has beew
dispossessed, and his right to compensation ?

“ ] may add that the amount of compeneation olaimed by
the plaintiff is that which the collestor awarded by agree-
ment with Tukaram.”

Tho case was argued before Coucn, C. J., and SARGENT, J,,
on the 7th of October . 869.

Farran and Bala Mangesh Wagle for the pleintiffs.

The Honourable J. 8. White (Advocate General) with him
Green ) for the defendant.

Cur. adv. vull

14th January 1870. Coten, C. J. (after briefly stating the
facts of the cave, and the question for decision, proceeded ) :~—
The decision of that gquestion depends upon the construction
to be put on the provisions of the Aect (VI of 1857). That
Act, which is an Act “ to make better provisions for the
acquisition of land needed for public purposes. and for the
determioation of the amount of compensation to be made,
for the same,” contains & provision in Sec. 4 that the Col-
lector “ shall eause the land to be marked out and measured
end a plan to be made of it ; after the land has been marked
out and measured, he shall give public notice that the land
isabout to be taken for a public purpose ; and shall also
give notice to the same effect to the occupier (if any) of such
land, and to all persons knowan or believed to be interested
therein, or to be entitled to act for persons 8o interested, as
shall reside or have agents within the collectorate in which
the land is siteate. Sueh notice shall contsin a citation
calling on all persons interested in the land to appear
and stdte the nature of their interests ia the land, and the
amount and pavticularg of thejr cleims< to compensation for
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#gme.” Then Sec. 5 provides that the Cu‘llechor “ ghall

#oed to inquire suinmarily into the value of the land and
«n¢ amount of compensation to be awarded; and, if the
Collgctor ande all the persons interested agree as to the
amoufit of compensation to be allowed, shall make an
award for the same; and if the said persons agr:e alsoin
the apportionment of the compensation such apportionment
shall be specified in the award. The award shall be fipal
and conclusive in regard to the value of the land, and the
amount of compensation for the same.” These provisions are
material with reference to subsequent sections. Then the

-Ac”, by Sec. 6, provides in the case of there being no claim-
ant, and when the Collector and persons interested are unable
to agree as to the amount of compensation, for a reference
to artitration; and then comes Sec. 7, upon the language
of which the Judge of the Small Cause Court mainly
founded the conclusion to which he came in favour of the
plaintiff :—* If upon the said inquiry any question arise
respecting the title to the land between two or more persons
msking conflicting claims in respect thereof, the person
deemed by the Collector to be in possession as owner, or
in receipt of the rents as being entitled thereto, shall,
for the purpnse only of taking such measures as mav be
necessary for fizing the value of the land and the amount
of compensation to be allowed for the same, be held, as
between such persons, to be the person interested in the
land” The words of the section are“ the person deemed to
be in possession shali, for the purpose only.” The introduc-
tiov of the word “only ” causes some difficulty in the con-
struction of the Act, and the Judge of the Sauall Cause Court
seems to have cousidered that it operated in such a way as to
exclude the payment of the compensation.

Now, I think, in considering what is the meaning of this
portion of the section, is is material to consider where the
provision occurs. It is part of a series of provisions devoted
to the ascertainment of the amount of compensation to be
given, and I think full effect is given to it if we consider it was
iutroduced to show that t8e decision of 4he Collector as t¢ the
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}370-____persou in possession was not to have any effect on the rights
poesoba of persons making conflicting claims, or any other persons ;
Seor:iary and that the title to the land, or tothe compensation which
of State.  would be substituted for it, should be determined as if he had

made no decision The provision was introduced as if he had
in order that the power might not be supposed to extend
beyoad the ascer.aining who was in possession.

Then follow a variety of provisions providing for a refer-
enee to arbitration when there is a dispute as to the com-
pensation to be awrded : and then we have Sec. 27, which
deals with a new subject-matter. :

The amount of compensation having beea ascertained by
agreement with the Collector, See. 27 provides what is to
be done :—'‘ When the amount of compensation to be paid
for land taken under the pr:visions of this Act is determined
by the award of the Collentor, uader Sec. 5. he shall pay the
amouant awarded at the time when possession is taken of the
land on account of Goverament.” In the case of an arbitra-
tion, poscession is taken befcre the award is made, and in
that case “when the compensation is determined by the
award of arbitraters under Sec. 20, the Collector shall pay
the amount awarded, with intercst from the time when pos-
session was taken.” It is to be observed that this section
requires compensation to be paid when possession is taken,
but it is silent as to the parson to whom it is to be paid,
It must be therefore, considered that compensation is to be
paid to the persons interssted in the land, and there is no
reasm for exeluding from its operation the person who is
deemed by the Collector to be in possession as owner, and as
such held to be the person interested in the land.

It is to be presumed that the Collector will do his duty
and make proper inquiries as to Who is in possession as owner.
and, if be bas made an inquiry properly and fairly, thers is
no reason why the person deemed to be in possession ag
owner should not be dealt with, for the purpose of paying
the compensation-money to him, in the same manner-as he
is dealt with for the purposey of 3sc. 7.
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This view of the intention of the Legislature is confirmed _

by a consideration of the somewhat similar provisions of the

Eoghsh Act, which the Legislature here had probably in
mind when feaming the present Act. Sec 79 of the Land
Claustg Act, 8 & 9 Vict., c. xviii, enrets “ that if any ques-
tion arise respecting the title to the lands in respect whereof

such money shall have been paid or deposited, the parties
respectivaly in possession of such lands, as being the owners
thereof, or in receiot of the rent of such lands, as being
entitled thereto, at the time of such lands being purchased
or taken, shall be deemad to have besn lawfully entitled to
such lands until the contrary be shown to the satisfaction of
the-Court ; and, unless the contrary be shown as aforesaid,
the parties 8o in possession, and all parties claiming under

them or consistently with their possession, shall be deemed
entitled to the money deposited, and the same shall be
paid accordingly.” There the Imperial ;Legislature has

given *this effect to the fact of possession, that the person
in possession is considered as prima facie eniitled to re-
ceive the compensation-money. The money awarded is to
te paid to him. That does not conclude the rights of other

parties, but it protects the persons who pay the compensation
and enables them to take the land. The great object is that
the land may be taken possession of upon proper compensation
being paid for it, and, as far as it can be done, to the right

person, but no other burden is thrown upon the Collector
or other officer than that. This construction of the section
is cobsistent with ths provisions tin subsequent sections, for
Sec. 28 proceeds : * Except as provided in the next following
geniion, payment of the compensation shall be made according
to the award to the persons named therein.” That wouil
apply to a eass whora compensation bas been awarded and
where the persons interested are named in the award. The

Legislature is always careful “ that nothing in this Act con-

tained shall affect the liability of any percon whé may receive

the compensation awarded for any land, or any pgrtion of

such$ompensation, to pay the same to the 'person ]:;qully

ehtitled thereto.” Thesrigats of other persons are carefully,
3
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8T protected, and,although the Collector is discharged by paying

Yeanha

Damodlar the person named in the award, that person on receiving

..
Sacrotary
GE Srate,

the money is liable to pay it to the person lawfully entitled.
Then See. 29 provides that * if there exist any ground

which, in the judgment of the Collector, re:aders it improper
to make immediate payment of the compensation to any of
the persons having or claiming any interest in the land, or in.
the compensation awarded iu respect thereof, the amount
shall be invested in Government securities and held in

deposit until an order of court shall be obtained for the
payment thereof” Now, that .is a provisiou which-leaves
it in the discreticn of the Collector whether he will pay the
compensation-money to the person in possession or named

in the award, or leave the questiva who i3 entitled to it to
be settled by the court ; for it may well be that though the
Collector would come to the conclusicn that a certain per:on

sufficiently represented the owner to settle the compensation ,
yet that cases would arise of conflicting claims where he
would deem it right to refer it to the court to decide the

other questions between such perties, and to plage the
rooneys in the meaa time under the coatrol of the court.
1n my opinion the section has no further effect than that.

In this case there is nothing to show that the Collector
was not justified in paying the money to Tukaram, and the
plaintift is not entitled to maintain this action. I may
add chat Sir Charies Sargent has considered this judgment
with me, and concurs in it, and What I have said must be
regarded a8 our joint judgment. The reply to the question
of the Judgeof the Small Cause Court will be that the
plaintiff is not entitled to maintain this action. There
must ‘be judgment for the defendant with costs of suit
together with the costs of reserving this question for the
opinicn of this court and consequent thereon.

Order accordingly.

Attorney fdr the plaintift ;Pestanji Dinsha.
" Attorpey for the defendant ; R. V. Hearn, Government
Soleitor,



