CASES
DECIDED 1N THE

ORIGINAL CIVILJURISDICTION

OF THE

HIGIH COURT OF BOMBAY.

eferred Case. :
Referved Case 1870,

Taomas MaTEEWS et al... .......ooenen. sererinnens Plasntiffs, Jon. 7

GIRDHARLAL FATECHAND....cvvvvenrnnvensrnnnnanDefendant,

Forged Government Promissory Note—Payment of Furged Note—Notice
of Forgery—Delay.

A person who receives a forged cutrency note i payment is not (in

order to eatizle himself to be paid a second time ), upon discovering the

forgery, bouni to give immediate notice-of it to the person from whomn

he receives the forged note, the rule relating to forged acceptances on
bills of exchange not applyityg.

Semble—that if the dealy in communicating the fact of the forgery ot
the uote were so great as td daumify the payer of it in his rewedy
against, or in his power of tracing, the person ;from whow he received
the note, such delay would be a good defence in an action brought upon
the original considerstion.

ASE stated for the opinion of the High Court, undee

Sec. 55 of the Act 1X. of 1850 and See. 7 of Act XXVI

of 1864, by John O’Leary; first Judge of the Bombay Court
of Small Causes :—

« In this case, which was tried bzfore me on the June 23rd,
1269, the 'plaiut‘.iﬁ's claimed Rupees 1,000 from the defendans
being the balance due to the plaintiffs on certain Aundis
accepted by the defendant and at one time held by the plain-
tiffs. The hAundis in question were, ab the time of the trial,
in posgession of the defendant and Produced bychim on sub:
peena. : A

“ The techuical defence was payment.
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- The facts of the case were very clearly proved. by @e
plaintiffs, and were hardly disputed by the defendant. They
were 33 follows :—On the 27th of April last the plaintiffs
beld eertain hundis, accepted by the defendant, ,amounting
in all to Rupees 3,500. Oun that day one Jejrern Vaklumal
went to the dlaintiffs on the part of the defendans and paid
to the clerk of the plaintiffy, named Framji Jamsetji, what®
purported to be Rupees 3,500 in currency notes. He paid
three notes purporting to be for Rupees 1,000 each, and ten
notes of Rupees 50 each. These notes were, after careful
examination, received by the plaintiff’ shroff, Framji and the
hundis (or khokhas, as they are turned when paid and cafi-
celled) were returned. On the morning of the next day, at
about 11 A. ., the plaintiffs ascertained that one of the notes
g0 paid to chem by the defendant, and which purported to be
a currency note for Rupees 1,000, was a forgery. I cousider
it upneeessary to state the test by which the note was proved
not to be genuine ; but it appearsto me material to state
that the forgery in .this case was exceedingly cleverly
executed, and, as was proved by skilled witnesses in the case
the note in question would probably be received as genuine
by any firm of merchants in Bombdy, and possibly would
not be detected at a bank, The facts of - the forgery having
been ascerteined at about 11 A. 3¢ on the 28th of April, the
plaintif’s sent two of their clerks in the course of that same
dey to the defendant’s place or business. One of these clerks’
Mehervénji Hormasji, thus described what tock place at the
defendant’s :— We went to the defendant’s that day (April
28¢th). We said to the defendant that he had paid us one
note too few on the previous day. If we had told him it
was & forged note he had paid us, he would not have
shown us his book. We saw the defendant’s book. We saw
that the numbers of the notes had not been taken by the
defendant. We then went to the commissioner of Police.
We said nothing that day to the defendant about. the forgery.
Oun the next day, April 29th, at 1I of 12 oclock, the
plaintiffs sent s notice of the forgery to the defendant.

« On $his state of facts, Mr. Latham, for the defendant, con
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tended that the plaintiffs were precluded by their liches from
recovering the amount of the forgsd note from the defendant;
and also that the asts of the plaintiff, in receiving the notes

1%70,

et al.
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Girdbrlal

and returoing the khokhas caccelled, must by taken as an ab-  pyiechaud.

solutq discharge of the hundis as against the acceptor. Mr.

Latha} chiefly rested ).}if’irgument on the case of Cocks v

Hasterman (a). Oy” ' - other hand, Mr. Ferguson, for the
piaintaffs, argued tliwe,in the first place, a person who has
through mistake received a forged currency note in payment
of a debt is entitled at any time, subject to the law of limit-
ation, to recover the debt s supposed to have bdeen dis-

cherged, and that he s not bound to give notice of the

forgery; and, secondly, that,on the well-known ruleon the
subject, the plaintiffs, having given uvotice of the forgery ou
the day after they had notice themselves, were in time, even
supposiag notice to be necessary in ruch a case,

“It appeared to me, chiefly on the csses of Camidge v. Allen-
by (b) and Robsm v. Oliver (c), that notice of the forgery
Was necessary in the present case. 1hetd that the ordinary
rule in sueh cases was that notice of dishonour must be given,
if possible, on the day after the dishonour. But 1 held th:¢
the foundation of the rule in such cases was this: that the
holder ot a dishonoured note is bound to use due diligence
in giving notice to prior parties whom he seeks to make
liable; that if he give notice on she day after he himself has
motice, the courts will presume that ho has exercised due
diligence, snd wid nob in ordinary cases inquire whether he
might not have given notice soms hours earlier. I was of
opinion, farther, that in the true spirit and meaning of the
rule as laid down in Row: v. Tipper (d) the essence of it is
either that the plaintiff hag, or i= presumed to have, exercised
due diligence, and that a party who, on the day he himself
has notice of the forgery, does communicate with the party
whom he seeks to hold liable un the subject of the forged
note, and in so communicating with him purposely conceals
from that party notice of the forgef§, cannot be said or ke

$9B.80.902,8C8L.J,K B.77.  rb) 6B &L, 373
(2910 Q. B. 704 ()18 C. B. 24g.
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,.presumed to have used due diligence in giving notice. Had

the plaintiffs done nothing on the day they had notice of the
forgery, I should undoubtedly have held they were in time
in giving notice on the following day. I find on the evidence
that they did give a notice on that day with respect to the
transaction to the defendant, and that the notice so given to.
the defendant purposely withheld from the defendant all
knowledge of the forgery,and wilfully misled him as to the
facts. Under these circumstances, and on the authority of
Cocks v. Musterman, I was of opinion the plaintiffs could not.
recover.”

Natice above referred to:—

' “29th April 1864,

“GIRDHAALAL FaTEcHAND.

*Sik,—We are instructed by Mesars. Griadlay, Grsom, & Co ,to calk
upon you to pay them the sum of Rupees 1,000, the amount of a forged
note paszed by you te them on the 27th. of April last, in part payment of
two hundis drawn on yor., We have also to call upon you for an explana-
tion i the reason for your uttering a forget note, and we have to inform
wou that iless the amouut be paid  before 11 o’clock to-morrow, aud a.
satisfactory explunation given as to. the matter, proceedings, civil or
eriminal as way be  cousidered advisable, will be at once commenced
against  you.

(Signed ) f‘MAKMY axp Hurmrerp.'

The case was this day argved before Couch, CJ., and
Baviey, L ,

Marriott (with him  Ferguson), for the plaintiffs:—The
cases relied upon by the First Judge do not apply. The
plaintiff was under po obligation to. give noties to the de-
fendant that the note was a forgery. The rule that notice
must be given inmediately when a forged acceptance is
paid by mistake, s in Cocks: v. Masterman, is founded upon
the peculiar rule relating to notice that governs bills of ex-
¢hange and other negotiable instrumeunts of that class—that
parties liabe upon them are discharged if they do” not receive
due notice of dishonour. By reason of the fact of dishonour
not being communicated to him the holder of the bill loses.
his remedy against prior parti esto it Ehe plaintifl ‘here
was paid by means of 8 worthless piece of paper, upon whieh
%9, one was liable, and the defendant ' bes lost g remedy
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against any ove In Camidge v. Allenby, relied upon by the__ 1s:u.

First Judge, the judgment turned upon the fact that the
defendant had, by the laches of the plaintiff, lost his remedy
against the  person who gave him the note. And in the judg-
ménp of Littledale- J; it is intimated that it would bave
been different it the noteshere had been forged.

If the plaintitf was'<.ind to give notice, he has done so in
sufficient time. [CoucH, CJ.:—It is found that the plamntitf
was guilty of delay in not giving notice eariler, as he might
have done. The only question appears to be--was notice
necessary.] By the delay of the plaiatiff the defendant in
this case has rot been, nor could he be, damnified; ass
though he may have possibly been deliyed, he ha3 nut Irst

his remedy against the individral who gave him the nota..

[BaviEy, J,, referred to Jones v. Ryde (¢), Woodlund v.
Fear (f), and Gurney v. Womersley (g)] Westmopp v.
Salomon (I) was also cited and relied on.

Latham, for the defendant :~~The only issue is whether
notice was necessary It is submitted that it was. Payment
was here made by a forged Government promissoty note,
- between which and any ovher promissory note the iaw draws
no distinetion, There isno case directly in point on either
side, but the rule laid dowu in Cumidge v. Allenby applies
That case shows that a person receiving a promiisory note
payable on deman<! is bound either o circulate it or present
it for payment within a reasonable time, aund, if it is fcund
to be Worthless, immediately to give notice > the person from
whom he received it ; if he does not do so the latter is dis-
charged. [CoucH, CJ. :—That is because by the wint of
notice the righta of the holder of the bill against other parties
may be lost. I can find no authority for saying that if a
paper like this turns out to the worthless the receiver must
give immediate notice of his discovery®that it is s0.] There
were 1o rigats lost in Camidge v. Allenby ; it js sufficient if

fe) 5 Taunt. 488. (f) TEL & B.519. (g 4 Tuid. 153.
(b 19L. C.P. 1L
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____the person giving the note in payment may have been dam-

nified. [Couch, C.J :—The only way you can put your

case is, that if the defendant had got an earlier notice he

might have found out the person from whomw he geceived the

note, and o that way he may bave been prejudiced by siich

notice to having been sooner given. I am not prepared to
say that a party might receive a forged not and retain it
kuowing that it was forged, for such a length of time that the
party from whom he reeeived it might be thereby injured ,
or might reasonably be inferred to be injured, in his remedies
agaimet the person who gave it to bhim; but thav case is no$

made here] There whs here even more then delay ; theve

wag concealment amounting to a misrepreseatation, and the

defendant may have been damnified. The rule reluting to

the payment of forged bills and notes, though originally is

may have been founded upon particular instanscs, seems sinca

tohive grown into a geyeral rule, which the Conrt will not
it 1 its application. \

Marriott in reply.

CoucH, CJ.:—I think that the learned Judge of the
Smzll Cause Court was wroog in applying the rule in Cocks
v. Masterman to a case like this. The rule to be deduced from
that and similar cases is, I think, this;—that where a person
becomes possessed of a negotiable instrument which turns
out to be forged, he must not, by his megligence, deprive the
person from whom he received it of his right to take steps
sgainst the parties who may be liable to pay him; for, though
the ifistrument may be forged as regards the acceptance,
there may be other rights, arisipg out of the transfer, either
by indorsement, where that is required, or by delivery whera
the instrument is payable to the bearer and is transferred
by delivery only. But bere the only liability upon the in-
strument being by reasoa of the sigoature, when that
tarned out to be forged, it was entirely valueless. * On
the instrument itself there was no right which could be re.
served to the defendaut by giving notice to o'hers that it Was
forged. In pringiple, this is sontewhSit like the ease of Cundy
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v. Marriott (1), in which the Court of Queen’s Bench held

that where a bill indorsod by a debtor to a ereditor was
valyeless for waot of a sufficient stamp, so that there could be
no remedy ablaw on it, it was not necessary that notice of
dishomour should be given ;and that the creditor, though he
bad not given notice of dishonour, might sue for the origina

debt. The only way in which possibly the defendant migh

avail himsslf of any neglect on the part of the plaintiff to com-
munieate to him the fact of the note being a forged note is
to my mind what I have already suggested—there might be a
case in Which, in consequence of delay in informing the party
wi paid the forged note of the fact of its being forged, he
might have lost the means of tracing the person frum whom
he himsalf received it, and of a cass of that kind were made
ovt—if it were shown there bad been such negligence, on the
part of the person to whom the forged wno's was paid, in
communicating the fact of its being a forgery, that the
party paying it to him had been damnified, I am not pre-
pared to say that it would not be a goed defence in suit
like this Butin this case there is cothing whether to show
that any injury was accused to the defendant by the delay
that took place in communicating the fact that the note was
forged. It does not appear that the defendant lost any
power which he had of tracing the note, and of enforcirg
any right he might have against the person who paid it to
hi.u, or that he was damnifed in any way. Under these cir-
dumstances, 1 think the rule deducible from the case of
Cocks v. Masterman does vet apply.

If we are to apply a rule, we must look to the reason of it
and not only whether the case to which we are asked to apply
it comes within the language the Judgss use when they lay
it down. You must always bear in mind, what I think is
sometimes forgotten in argument, that when .you are dealing
with language used by Judges you must consider their ex-
pressions in connection with the case before them; you are
not b take, as laying down a general proposif:on, language
whic*h In most cases was intended toapply onlpc to the

(& L. B. & Ad. €96.
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case comes withiu the reason of the rule that bas been
applied toit. I think the learned Judge of the Small Cause
Court has ome to a wrong decision, and thut the plaintuitfs
are entitled to recover the amount they claim. J udgnent
will tberefore be given for the plaintifis with costs, including
the costs of res.rving this case.

BayLry,J.:—1 concur in the opinion just pronounced by
the Chief Justice. The decisicus on which the Judge of
the Small Cause Court appesrs to have grounded his de-
cision were of a difforent character from the present case.
In Jones v. Lyde, where it was held that a person who dis-
counted a forged navy bill for another, who passedit to
him without knowledge of the forgery, might recover the
money back, as had and received to his use, upon failure of
the consideration, in the course of delivering his judgment
Gipps, CJ., said : * A case somewhat similar very fre-
quently occars in practice, on which 1 should not rely as
governing the law but that it is said by my brother Lens to
be sanctioned on the authority of a case so desided at Nisi
Prins by Mausfield, ©J, namely, were forged bask-
notes are taken. The party pegotiating them is not, and
does not profess to be, answerable that the Bank of England
shall pay the notes, but he is answerable for the bills being
such as they purport to be” Aud that appears to be so, for
in giving the judgmentof the Court of Queen’s Bench in
Woodland v. Fear Lord Campbell says, “ The bank did
pot pay the chequs as his bankers or on his eredit ; and if
50 they musi have paid it on the credit of the defendant as
much as if they had given him change for a bankunote, bota
parties believing it to be genuine ; .in Which case, if it turned
out to be forged and worthless, an action might clearly be
maintained to recover back the money advanced.”

Now, here ehere was no payment at all. What wag deli-
vered in pgyment, and believed to bave been genuine, turng
out tc have been forged, and so there is no answer to the
actipn,
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With reference to the necessity of giving notice in a case 1;??-
Jike this, I entirely concur with the Chief Justice in what os
has fallen from him on that pcint. Govindas

Haridas
oJudgment was ordered to be entered for the plaintiffs, wikt
costs, of suit and the costs of reserving the case, and conse-
quent thereon.

Attorneys for the plaintiffs: Manisty and Hurrell.
Attorneys for the defendant; Limington, Hore, and

Langley.

Appeal Suit No, 162

RusTsaMi1 ARDESIR DAVAR  ceevvvnnirvnnnnn.ne Appellant.
Ratanyi RustaMit WADIK  ...cvevennveann.es ..Respondent,

Promissory Note payable on demand—Consideration— Interest.

Jan. 14,

A promissory note, payable on demand, given for interest due on a
mortgage-deed, with interest onsuch interest, cannot be enforced by
suit, there being no consideration for the making of such a note.

PPEAL from the decison of SaArGENT, J.

The original suit (No. 414 of 1869) was brought to re-
cover Ra 2,055, with interest thereon at the rate of four per
cent. per mensem, fromn the 22ud of April 1869 until payment,
due on a promissory note in the usual form.

“Bombay, 22nd April 1869,

“On demand, I promise to pay to Rustamji Ardesir Dévar or order the
sum of Rs. 2,055, say Rupees two thousand and fifty five, for value re-
ceived, withinterest at the rate of 4 per ceut., say four per cent., per
month,

“Re.2,055.
fSigned) “Raraxst Rustamsr Wa'pra"

The case came on for hearing on the 10th of August 1869.
The plaintiff was called and said “I know the defendant.
The signature to the note shown me is his No money was
paid at the time, but there was interest dun tome ona
mortgage deed, the amount of which had baen,, settled be-
twgen us” No other evidence was given.

The defendant did*not "appéar. e
2



