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No action lies for the recovery of ~titl incurred by a defeodaD' lr de
feudillg himself in a poseeesory luit brought agmllit him ill I' M6mla.'dt.r'a

Cour.t under Bombay Aet V. of 18M.

l'A.SE stated for the opinion of the Hi{;h Olurt by RAv
U Bahadur OoptUrav Hsri Deshmukh, Judge of the Small

GauseCourt at Altmedabad;-

"Is' an aeUon for the recovery of C08t8 incurred in tbe
Mamlalidar's Cctllrt, in defending a claim to po88888ion of 'land
uuder Bombay Act V. of 1964, umintainable 1

"Can the Mukhtiar's feo be included in the costa. and,lho

at what rate? • • • • •
"It appears that the defendan' filed a sait in the lUmlatdar's

court against the plt1intiff' for poesessiOb of. field sitna~ in

tbu village of Hatb~ 'fhe plaintiff employed a M.ukbtiar to
defend his right, which was ulti mately allowed by the Mam
latcU.r under date tUe 25th of July 1870. Now the piaintiff
saes tile defendanb for the recovery of Rs. 16·3·6, alleged \0
have beeo expended by him in defendwg himself.

-rhe details of the said SOIll were all £01l0ws:-

Fee paid to the Mukhtiar & 1 i 0 0

Stamp for p)wer of attorney 0 8 0
Stamp for written statement "'11 0 8 0

S'-mp for copy of Mamlatdar's order 1 3 6

Ra. 16 3 6

-The defeod..nt plesda th!\t ~be eoort may hold bim liable
for such COlIte 8e it may ~1}iok joel.

··Sec. 3 of Bombay Aec V. of 1864 statee ~bat Call luita

under this A'3~ shall be commenced' by a plaiut, which shall
be presented to the ~Umlatd8.r is open court by the plaintifF

in person, or by his recognised aganL' Thill, appears to

1 11.
liar h 14.



___ ~8!t._._ .111. the employment of Mukht.ial'!l, and toney ~ener&1I1
.Ial&1I1 t'ITnjl. •• h I ... .1.1..' C L L •

~. practl!'l8 111 t a rn l'~J ..r. onrt; iJU~ ...ere 19 DO r..:>Cog-
Kh"JR J.ar•. Hilled etand&rd by wbieh their fee is r~ula'ed. Tbere is

JliJtbinio{.eaid about the .'Ward of toU in .be Act aoo.,. r.

ferred to. MsrnlaL ltl.-lI, as f81' a~ I kilo... do 00. award tbsm.

Th. M'~I&w'r'8 order, produced by ~e plaintiff. is ,Uent
.oou' thl'l11L Henee the p'\~Ly gaining the cue has broug'.1i

a claim for dam&gEl3 .in thia court.

"With reference to the first. qneation, my opinion is that the

claim ill maintaiuable; and with refereaee to the second, I

tbi.k tt..t sueh fee as tbe eoors may ihink fit may be al

lowed. All there is DO provision in t.he Ao. above referred ~

in rel!lpoot to eosts,and &8 there is no 8tandarlof ff'ell tor

)(ukbtiars, I entertain some doubte 00 the 8object, aDd
aenoe make this reference,"

The referenJe was considered by .W.-oPP, O. 1.. and

KIMIIALL,. J.

P~ CUlU.U.:-The Court is t)f opinion that an action for

'be r~overy of costs ineurred in the Mamlatdar's Court, in

defeQding a claim for poseeesion of land under Bombay Act

V. of J864, is not maintainable. This Act, except in Sec.

11, vl\ilent as to costs. That section relates only tv costs
aa between wi:'nesses and the partiee :re8p~cti...ely requiring
\heir attendance.' The Ae~ makes BO provision whatever for

the award of 800h costs 8!3 lif" sued for now in the CJurt. of

Small Osusee, namely, c').'lts as between party and party;

the CJurt, therefore, thinks that i~ must. infer that the

Le2islature did not intend that coste should De recoverable•..
'!'be Court.t1,lerofore, cannot see bow it can be properly held

that sueh a~ action will lie. The second question, namely,

CaD the Ml1khtiar's' fee be included in the coats? and, if so.

at wha.t ratt:? is only a branch of the first, and the Court,

direets that both questions be aDSwered in the negative,

Reply acccwdi'ngly,


