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an award is tantamount to a decree, because, on that order __

being passed, “the award may bs enforced as aa award male
under the provisions of this chapter, ” 3¢, “ as other deciees
of the Court” (Sec. 325).

Taking the order, then, to have the force of a decree it
is appeslable, under Sec. 23 of Act XXIII of 1861, and this
view seems to be in consonance with that espressed in the
case of Wolee Alum v. Bibse Misrun (b).

We see, therefure, no ;srounds “or holding that the Judge
« exercised a jurisdiction no, vestediu him by law ;” aund as
it bas not been shown to our satisfaction that he mi-construed
the submission-paper,and we have nothing todo with his
appreciation of the evidence before bim, we dismiss this
app.icasion and saddle Lakshmaun Shivaji with the 2osts.

Special  Appeal No. 22 of 1870,
Avcabd NAvAK  vciienniinngen e Appellant,

Nakst KesHavit andD Co, Lvviinininnnn o Respondents.

Contract—Variation in Tune fur Delivery—Custom,

Where a principal tustracted hisagent to ester into a contract for the
delivery of coton at the eud of Kdrtik, but the azeut enteced into a
coutract for the delivery thercof by the middie of that menth:

It was hetd that the agent excaeded his authority tusuch a mmavner as
v exempt the principal fron lability vpon the contract.,

Thongh the objection assizued by a principalfor repudiating a coutract
at the time of such repadiation be uafouunded, he isnot  precluded from
subsequeutly availing hitinself of other valid objections.

A custom which allowsa broker to deviate fromn his instructions is un-
reasonable, anrd tue caris of law will not enforce it

?HIS was a special appesl froin the decision of A. L. Spens,
Juldge of the District of Norta Cdnard, in Appeal No.
110 'of 1838, reversiny the decrze of the Prineipsl Sadr
Amin of Borore
The special appeal «was argued, on the 30th of Noveinber
1870, before Ginus and MerviLr, JJ.
¢b) 12 Cale, W, It Civ, R. 20,
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The Homorable A. R. Scoble ( Acting Advoeate Geuneral)
( with him Dhirajlal Mathuradas, Government Pleader ) ap-
peared for the appellant.

Anstey (with him Shantaram Nariyan ) uppearsd for tha
respoudents.

The facts fully appear from the following judgment:-~

MeLviLy, J:~-In this case the appeliant authorised a bro-
kers Krishndppé, to contract on his behalf for the delivery of
fifty kandis of cotton on cortain terms.

Two of the cunditions contained in the letter cf instrue.
tious wi re that the cotton should be delivered by the end of
the mooth of Kartik, and that half the purchase<noney
thculd bo paid at once. Krishndppd was further informed
that the appeilant would hold that the contract void unlass he
should receive ictimation of its completion within eight days
from thoe date of the appellant’s letter.

Thereupcn Krishodpps entered intya conirast with the
respondents for the delivery of fifty kaadisof cotton. not by
theend of K4rtik, but by the 15%hof that montih. Tle
prize fized was Rs. 320 per kandi, or saliogether Ry
11,600. Dostead of taking balf this sum, or Rs. 2,500, {rom
the respondents, Krishnappd accepied o hundifor Rs 52,0
payable fifteen days afscr date.  This he sent to the appeli:nt,
who wrote and repudiated the contrach, not onthe groual
of any deviation from his instruetions, but becauss, as he
alleged, Krishndppd's letter had not reached him within
eight days. The appellunt retained the huadi for a time,
offering Krishodpps the option either of having the Fhundi
returned to him, orof receiving cotton to the value of

Rs 5000

The Judge his found that Krishadppd's letter did reach
the appellant withia eight days, aud, thorzfore, that the
appallant’s avowed reason for ropudiating the contraciwis
nufounded. Wo do not, however, think that tha appzilant's
owissicn to specify immediately all bis objeciions to the
coutract prevsnts him from relyiug oo thoss objectidas now
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His silence eannot be construed inton ratification of anything 1871

that bad been doue, for he distnetly repudiated the contract
¢ ntolo. His retontion of the hundi was not a ratitisuticn
for the appollant distinctly informed XKrishdppd that he
retained it, not as part consideration for the contract whizh
had been entered into, bub as coosidsration for a new con-
tract ioto which he was willing to enter. Nor are we sble
t> find, in the examination of the appellent’s Pleader, any
sufficient grounds for the Judge's observation that the Pleader
had in his examination (exhibit No. 2])altogether waived
the objections which the appellant bad raised in his answor.

Being, than, of opinion that if the act of Krishndppsd was
unaathorised, there has been no such subsequent ratifi :ation
by the appeilaat as would render the contract biading upon
hun, we have only to consider whether Krishndppsd exceeded
the scope of his authority in such a manner as to exerpt
his principal, the appellant, from liabiiity. The rule of law
is very clearly laid down by Story in bis work on Agency,
See. 165 :—“It may be laid down as a genoral rmle that, in
order to bind the principal (supposing the instrument to be
in other respects proj ly executed), the act done must be
withia the ecope of th. authority committed to the agent. In
other wcrds, the authority or ¢> nmission must be punctiliously
and properly pursued, and its limitations and exetent duly
observed, alshough a circamstantial varlacs in  itS execution
will not defeat it. IF the act varies substantially (and not
werely in form) from the autaority or commission ia its
rature, or extent, or degres, it is void as to the principal,
and does oot bind him:" Now we find it impossible to say
that in fixing the middle of K4rtik, instead of the end of
Kartik, for the delivery of the cotton, the agent in this case
did noc exceed his authority to & very material degree. The
sppellaat’s letter of instructions contains the following
words :—"1 will deliver the property at Kuwptd by the end
of the month Kdrtik. * * * I: ocannot be supplied jn
the month ¢t Ashvin, for should the rain fall conticually
tbe time will b lost.” There was, therefore, a good reascn
ofr fixing the end of Kdrtik, or middle of November, as the

Arlaps
Nayak
v.
Narsi Keshavit
& Co.



29 TOMRAY N1311 COURT KEPORTS
. \{’f?ﬁ _ lunit of time Yor delivery, and io the event of & late rainy
il season  theappeflant might have yeen serivusly prejudiced
. . ir he had be n obliged t5 1nake delivery by the ead of October.

Narsd RKeshawdi . . )
o M \We must Liold that the contracs viried substantially from the

authority, and the respandent was porfectly aware that it
did so, [ rthe evidence snows that Krishndppd's letter of
instruciions was shown to and deposited with the respondent.

The Jadge alludes to the commercial custom amoug buyers
and sellers of cottonat Kumptd, and on referring to the
evidence for an explanation of this al'lusion we fiod that
witnesses have been called vo prove that, by the custom of
Kuwpts, s broker astiog for a distant principal is allowed
to deviate from bis instructicns if the state of the market
appear to render it desirable. Witness No. 63 says thas a
broker, undar such circumstancss, may use his cwn'direction,
uoless the principal expresly tells him that he will not be
bound by any contract which is not in accordance with his
ins‘ructious; and that even in that cisa the principal is
bound by the contract, though he may reeover damsages from
tbe agent. '

Even if such evidence were suffizient to establish the
existence of a custom, it would be impossible to ho'd such &
custorm to be reasomable custom, since it would daprive
s principal of all scemity, and leave him at the mercy
of his agent. In arecent case, Ireland v. Livingston (a),
to which our attention bhas been directed by the learned
Advocate General, an agent in the Msuritius was author-
ired by a principal io England to shipto Eagland a cargo
of five hundred tones of sugar. Instead of shipping o tingle
cargo of five hundred tons, the agent shipped four hundred
tons, in diferent vessels, a~d was about to complete the order
when the esntract was repudiated by the principal. The
agent justifiad himself on the ground of the custom or
covrse of business as the Mauritius; bu, slthough the court
was of opinion that the agent had acted bona fide, and that
the defendant, the priaeipal, - wad taking advantige of what
was an honest act for the purpose of relieving hiwself from

(d) L.Rep. 5Q.B. 516.
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defendant’s letter was for a single cargo of five hundred tons
in a single ship; and that, the order being unambiguous, the
custom or course  of business at the Mauritius could not
affecs the construction to be put upou it; and that the plain.
tiffs purchase and shipment of four huadred tons were not
in compliance with that order. Thojudgment of the Court
of Queen's Bench was, therefore, reversed, and judgment
entered for she plaintiff,

In the present 0ass we must revarse the judgment of the
District J udge, and disallow the claim againat the appellant,
with costa on the respondent throughout.

Decres reversed.

————

Special Appeal No. 538 of 1870.

KaaxpU valad KERU ef al.  .oe.cevierenonnrnnns Appéllanta.
TATiL valad VITHOBL ..ecevirninniviinnnieinnenncinas Respondent.

Small Cause Couri—Question of Title~Speciat Appeal,

A suit to recover the price of the skin and flast of an ox, brought by a
MAnAr who asserted an hereditary right to carry away dead animals
of the village to which ha belonged, and take their skins, is a suit for
damages, and cognisable by a Court of Small Causes.

Altbough a gnestion of title be incidentally gone into in such a suif,
no special appeal lies, under Sec. 27 of Act XXIII, of 1861.

A dacree passed in a suit of this naturs is not a bar to a suit fora gene-
ral declaration of title.

dIS was a special appeal from the decision of A. Bosanquet,

Judge of the District of Ahmednagar, in Appeal Sait No,

333 of 1569, confirmiag the decree of the - Subordinate Judyge
of Kardd.

The plaintiffs brought this action in the Court of the Sub.
crdinate Judge of Kardd to recover Ras. &, being the price
of theskin and flash of an ox balpnging to the defendant,
T4ti4, which died on the 28th of January 1869. The plsin-
tiffs allegad that shey, being the hereditary M4bdrs of the
village of Koregara, were entitled to carry away dead auvimels
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