APPELLATE OIVIL JUKISDICTION.
Miscellaneous Special Appeal No. 19 of 1870

LARSAMAN SAIVAIL  .oocvveeivniennnnncrensenn e A ppellant,
RaMA E8U €0 al.  ccvivniinnirninnncnnccinnnnensnnsae s RRespondent,

Award— Arbitration—Filing of Award made without intervention cf
Court—Appeal —Civ. Proc. Cude, Sec. 3271—Sta:ap—Court Fees' ot
(VIL of 1870).

An application to tho Ltigh Court to set aside an order of a District
Court, reversing an order of a court of first instanca direciing an award
made without the intervention ofa court to be fiied, should be treated »3
an application for a miscellanzous special appeal, Sachian  application
may be made, on a atamp of tha valua of two rupees, under Sci. I, No,
11, of the Court Fees’ Act (VIL of 187)).

An appeallies froin  an order directing anaward inado  witbout the
intervention of a Court of Justice to be filed in court,

HIS was a special appeal from the order of R. W. Hunter,
District Judge of Ratndgiri, roversizg the order ¢f the
Subordinate Judge of Kbarepatan.

The facts of the case were as fchiow i—Ths eppailant aud
re:poncents, by a written agreoment, subui’tted gortainmnt.
ters in ditlerence batwesu them to tnearviumiion of six
arbitrators, and it waa agresd thar if any of the arbigmc
gnouid ha preventad frora attending tae meetings the oty
might taks the evidenzein theirabszace, and decidz i
m.tiers Bbefore a certain time. The evilence was tane:
bef.re al! the aubitrators, but, -as they did 1ot agrec oo »
Ge:dsicn  within the appoiutel tiwe, the time was exteud-a,
Beiore the expiration of the excended time, an award wis
nade, signed by four only out of the six arbitrators, the cteer
two hoviug declined to siga it.  An application was made
to the court of Khdrepdtan to fiie the award, sad a day  was
appointed for the parties to appear and muke any objectiovs
they might haveto wake,and it Was then ordered that tho
awazxd shonld bz filel.  An appeal was preferved aueinst ths
order, which the District Judge entertained. He reversed
the order of the lower court, and referred the parties to
regular suit.
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Pandurang Baldihadra appeared for the appellant.
Shivshenkar Govindram sppeared for the respondents.

Lroyp, J.:--This i3 an application brought under Sec. 33
of Act XXIIL of 1831, it being urged that there was no
appeal to the Judge of Ratudgici in this case. A prelimi-
nary objection was raised vy the special respondent’s Vakils
that the petition o this eourt should have been on a stamp
of the value of seven and a half vopees, under Sch. I, No. 1
of the Court Fecs' Act; but we are of opinion that the practice
which prevails ia this ccurt, of receiving suen petitions on a
stimp  of twa rupees’ value, under Sch. II, No. 11, of the
said Act, is correct; the objecticn, thevefore, is overruled.

The circumstances of thocase are fully set forth io the
Judge's minute, and thachief point to which we have to
direct our attention s, whether it was competent to the
Judge o reverse an order for fiting an award passed uadei
Sce. 337 of tha Civii Preeedure Code.

Mapy decisions have been quoted in support of the argu-
went  on both sides, but fow of them have any applicabiiity
to the psint at issue.

Great stress has been laid on a observation which fell
from the late Chiaf Justice, Sir Richard Coush, in the course
of his judgment in the case of Vymakatesh Rumchandra -.
Balojirav (a) from which it would seem that ke held the
opinion that no appeal would lie in u case of this kind, the
point, however, was not the one then under discussion, anl it
was a mer2 passing remark, wkien, though reserving of the
Liziieet coasideration, is po% binding on us. 1t was, how-
gver, determined in that case, and in others that bave been
cited, hat o refusal, under See. £27,to file an award is not
appelably, beeause it is not a decres,

O the eorrectness of this view we see no reason to d-ubt;
and, on the other hand, it appears to us tbat an order to file
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an award is tantamount to a decree, because, on that order __

being passed, “the award may bs enforced as aa award male
under the provisions of this chapter, ” 3¢, “ as other deciees
of the Court” (Sec. 325).

Taking the order, then, to have the force of a decree it
is appeslable, under Sec. 23 of Act XXIII of 1861, and this
view seems to be in consonance with that espressed in the
case of Wolee Alum v. Bibse Misrun (b).

We see, therefure, no ;srounds “or holding that the Judge
« exercised a jurisdiction no, vestediu him by law ;” aund as
it bas not been shown to our satisfaction that he mi-construed
the submission-paper,and we have nothing todo with his
appreciation of the evidence before bim, we dismiss this
app.icasion and saddle Lakshmaun Shivaji with the 2osts.

Special  Appeal No. 22 of 1870,
Avcabd NAvAK  vciienniinngen e Appellant,

Nakst KesHavit andD Co, Lvviinininnnn o Respondents.

Contract—Variation in Tune fur Delivery—Custom,

Where a principal tustracted hisagent to ester into a contract for the
delivery of coton at the eud of Kdrtik, but the azeut enteced into a
coutract for the delivery thercof by the middie of that menth:

It was hetd that the agent excaeded his authority tusuch a mmavner as
v exempt the principal fron lability vpon the contract.,

Thongh the objection assizued by a principalfor repudiating a coutract
at the time of such repadiation be uafouunded, he isnot  precluded from
subsequeutly availing hitinself of other valid objections.

A custom which allowsa broker to deviate fromn his instructions is un-
reasonable, anrd tue caris of law will not enforce it

?HIS was a special appesl froin the decision of A. L. Spens,
Juldge of the District of Norta Cdnard, in Appeal No.
110 'of 1838, reversiny the decrze of the Prineipsl Sadr
Amin of Borore
The special appeal «was argued, on the 30th of Noveinber
1870, before Ginus and MerviLr, JJ.
¢b) 12 Cale, W, It Civ, R. 20,
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