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Miscellaneous Special Appeal No. 190/1870.

I..lK88JfAN SlllVAJI .A.ppellant.

RA.HA Esu tt al. .. Respondent.

.dward-Arbitration-Fi:il/!7 of AWClnl mack withllut illterrclItion rj

Court-Appeal'-:'Oio. Proc. Code, Sec. 3l7-Sta:lllJ-Cr'Ul't Feel.ti. ..:t
(VII. of 1!l70) •

.\D application to tho Irigh COl~rt to set aside an order of a District
Court, reversing an order of a court of first instanca direct in~ ..:1 award
made without the intervention ora court to be filed, should be treated ~i

aD application for a miscellanaous special appeal, Such an application

may he made, on a stamp of the value or tWG rupees, under &:i.L. II., ~;J.

11, of the Court Fees' Allt (VII. of 187,)).

AD appeal lies from all order directi.ig au r.warJ .nado without tile

Iuterveuticn of a Court of Justice to ~C tiled ill court.

THIS was a special appeal from the order of R. W. Hunter,
District Judge of R~tol\giri, rovor~i;;g tal) ordor Co! tbo

Subordina.te J udge of Kbarepatan.

The facts of t'ie CI\"'3 were a~ fcl~o\\ ~:-Th" appellant ned
re:pC-llcent!l, by a wriuen Il.grao.nent, ~."LUI·tt.(-d c"rl,tira m:~t,

tera ill difference batwesu the.n to Lle [l,l·0:d·,;,;f);~ 0:' "i';
arbitrators, an.l it Wil'l :!6re~:l that: it' any or t:!i: !u·(·it",c·,,; :

snould be prevented from atter.clill;; t.ie ll1ee~iil;;~ t:,f:I C~;:"

m:~ht take the evidence ill their "bjem:'}, ami decide ,!,.
m .F~rs before" certniu time, T;lil evi.Icuce w.is ta:,c"

before 811. the a. bitrators, but, us they cJid l',)~ a:;I'~(; o.. ;~

';<;j .ision within the appoiuteI time, the tune W:IS ext cud-..,:.

Before the expiration of t.1.II) execz,dtlu t.me, au award w.l~

made, ~iglitd by four only out of the six arbitrators, the ct cer

two h"villg declined to sign it. A'J. npplie.uiou Was mu-le
to the court of Khirtlpatan to me the award, 'l..1U a d.\y wus
appointed fur the parties t:> appear and make auy ohjec~ivl~S

thilY might have to make.und it Was then ordered thu.t, tl.e

award should be file.I, An appeal was preferred a~l'hl;t lAw;

order, wuicil the Distric; Judge entertained. He reversed

tho order of til" lOWEr court, and referred the parties to ...
regllllir 6uit.
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PnndtL1'ang Bal~iJlLadra appeared for the appellant.

Sltivshr;,nkaT Govindram. aJlpeared for the respon?~nt.'J.

ELOYD, J.:--This is an application brought under Sec. 35

0\ .Act XXiIi of 18tH, it being urged th!lt there was DO

appeal t'J tile JuJge of Ratua~iri in this case. A prelirm­

n,ny objection was milled by the special respondent's Vakil­

that the petition to this court should have bella on a tl~amp

of the value of seven and a half rnpees, under Sch. 1, No.1

of tile Court Fees' Act.; but we are of opinion tbat the practice

which prevails in t'lis ccurt, of receivir.g such petitions on ~

tt.mp of twa rupees' value, under Sch. II, No. 11, of the

said Ad. j" correct; the objection, therefore, is overruled.

1«71. The special appeal wag heard before LWYD and KEMBiLL,
--L~~~J~IIl.1n-

~aji JJ.
".

Hall.1 E:l1
It ul.

Tho circumstances of tbo case are fully Bet forth io the
JuJge's minute, and the chief point to which we have .to

direct our attention is, whether it was competent to the

JuJge to reverse an order for filing an award passed u.ndei

::::~c. 3~7 of th~ Civil Prccedure Code,

Many d-cisions have been quoted in support of the b'rgu­
1Ul'1I. on butu sides, but Iew of them have dOy applicab.ility

to the pciut at i~5UO.

Groat stress has been lnid 00 a observation which fell

from the httJ Chi",f Justice. Sir Richard Couch, in tho COUrH&

of his jlJdgment in the case of V!Jwf/,!catesh Rttmchandra'l.
Baloj'1·av (at Irom which it woul.l seem that he held th:e

opinion that uo appeal would lie in U case of this kind; the

point, however, was not the ODe then under discussion, an.I j~

was u mere p:lsoing remark, whicu, thuu~h reserving of the

b:;;i,ett consideration, is DO~ binding on us. It was, bow­

over, IId,'rlllincd in that case, and in others tha.t have bt:eo

cited, llnt,~ refusal, under ~ee. :;27, to file an award is not

appe,dauil', l;(C.1U~;O it is not a decree,

Oi the correctness of this view we see DO reason to (l~llbt;

aml, on the other hand, it appears to us that an order to file

(a) 1 13<j,1ll, U, C. Rep. 184.
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an .award is bntamount to:\ decree, because, on th3t order
being passed, "the award may be enforced 8l:1 sa award m-vle -c~~i:~~X~-'
UDder tba provisions of this cnapter." i e; " as other decrees ').

llun. I:~ll

of the Court" (Sec. 325). <t .a.

Taking the order. then, to have the force of a decree it

is appealable, under See, 23 of Act XX-lIl. of 18tH, and this

view seems.to be in consonance with th,tt expressed in the

esse of Wolee Alu,m. v. Bib!le Mis1'un (b).

We see, therefore, no ;~rount18 "or holding that the Judge

" exercised a jurisdiction no .. veif.\l'.l ia hi III by law;" and as

it has not been shown to our satisfacsiou that he mi-construed

the eubmiaaion-paper, snd we hsve nothing to do with his

8ppreci~tion of the evidence before him, we dismias this

app.ication and saddle Lakshmeu Sbivaji with the ~08tS.

Speci.al Appeal No. 2~ of 1870.

ARLAI'A ',NIvAK ~ AppeUant.
J,ln,20,

NARSI K~HAVJ( At'>D Co). ................ ..... ... Respondents.

CMtmd- Variatioll ill Tune fir Delivcrt.-Cu...to.n,

Where a principal instructed his agent to enter iut» u contract for the

delivery of co-t.iu :<t the eu.l of Karlik, but the a~c>ut entered iut» a

contract for the delivery thereof 0)" the middle of ,that mouth:

It WiIS held t hrt tht) ageut exceeded his authority ill such a manner a"

1.<J exempt the !,rillcil'~! fr.nn liability upon the contr.rct,

Though the objection assigne.I by a princip.i] fur repu.lintiug a coutr.ict

lit the time ~f such r~I'I1L;,lio'l be uufouuded, he is not precludclJ frotu

aubsequeutly a\'I,ilin~ himself of other valid objections.

A CU~tO'1I which allow .. a hroker to deviate from his instructions j~ un­

reasonable, UII,I t:IO C,l'lrls lIf lawwill Il~)~ enforce it.

THIS W1I,l:I a special I\ppa!lolfrJln the decision of A. L. Spens,
Ju'l,;e or the District or North C<i.aara. in Appeal No.

lIO 'of 1838. reversing the decree of the Prineipsl Sadr

Amin of Honore.

The special appeal '\Wi arguerI. 011 tho 30:,h of N cvember

1870. before GIIJJ~ and MELVILT., JJ.

(b) 12 Calc-. w. H , Ci\'. R. ;,().


