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be set off and a balance stated, it is no objection to such 187,
account that some of tne earlier items were barred by the G\:ﬂlc»l:l::ﬁd
statute of limitations, and that there is no valid acknowledg-

ment within Lord Teunterden's Act, becanse the agreement
to set off cperates as payment of the items to which is
applies: Ashbey v. James, 1L M. & W. 542; Clark
Alexander (8 Scott N. R. 147, 166),”

I may rowark that wy judgment is in accordanse with the
decisions of all the other High Courts: Doyle v. Alluin Bis-
was, 4 W. R (S.C.) 1, followed by the Full Bench of the
Agré High Court in Kunbia Lall v. Bunsee,1 Agrd F. B.
94; Subbarama v. Eastuly Muttusami, 3 Mad, 878. The
reports of all these cases show that Ashbey v. James, was
relied on by the defendan!s, and considered by the Courts
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Devenue Survey Act—Right of Tenont tokold Land upon payment of
reasonable Assessment— Usage—Special Condract varying Usage.

Sec. 36 of Bombay Act I. of 1845 appiiss only to lands to which a reve-
mnue survey has been extended under that Act.

Prior to the passing of the above Act, by usage having the force of
law, Government wasnnable to eject an ordinary tenaut of laad so long

as the latter was willing £o pay the reasonable assessinent upon the Jand
occupied by hin.

This usage might helimited or varied by speeial eoutract, eg, by the
terins of a lease dénconsisteut with it.

THIS was a 8pecial appeal from the dJecision of C.G

Komball, District Judge of Surat,in Appeal Suit No.
189 >f 1869, confirming the decree of the Second Class Sub.
ordinate Judge cf Olpdr.

The plaintiff (and respondent), Abrdmji Séle, sued to
recover possession from the defendant of 10 bighas 17 pans
and 5 kathas of land situate in the bkagdam village of Adajan,

* 8. A. Nos. 125 and 126 swere dependent upon,.and.governed %y, the
judgment in this cass.
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. ___with the trees growing thereon. There Was also a claim for
the value of the crops of the Samvat year 1923,

It appeared that the defendantia 1855-56 had obtaiaed
a lease of the landsin question for ten years. (The lease
also included certain other lands held by the defendants in
the othersuits referred to in the judgment of the District
Judge.) Before the expiration of the above lease, in the
year 1864, the Collector of Surat required the defeniantto
enter intoau agreement to pay the full assessment uvpoa
certain grass-land that was included in ths lease, and therein
rented at a small assessment, The Collector also informed
the defendant, on ‘the expiration of his lease, that he would be
continaed in the occupation of the land; buta fine was
demanded from him, which the defendant refused to pay.

Oun the 26th of March 1868, the Revenue Commissioner
issued an order setting aside the prior order of the Collector,
and dirscting the right of occupaney in the land to be put
up for sale, which was accordingly done, the plaintiff becom-
ing the purchaser.

The remaiuing facts, and the respective contentions of the
parties upon the facts, appear from the judgment of the
District Court.

The Subordinate Jadge madea decree iafavour of the
plaingiff.

On appeal, the District Judge of Surat confirmed the
decree of the Suvordinate Judge, and gave judgmen$ as
follows;—

“The facsin thisand four other appealsars the same,
It appears that in the bhagdari village of Adajan there were
somz 370 bighas of Government land entared in vhe bhagder
patil’s name. In 1856 ten persons applied to the Collector
of Surat to give them & ten years’ lease of 105 of the said

tighas, which were lying waste, at a certain fized rent. The
Collector assented, on  agreement of lease was execated by
the’ a.pphcants, and they entered into possession, each indi-
vidual taking as his share a certain portion of the lind. At
the expiratiod of the term the lessecs were offered a con-
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tinuance of the occupancy on payment cf a lump sum dowa,
and of increased rens ; they, however, refused, aand the right
of cccupation was then sold and bought by the plaintiff
The queetion for consideration in all these five- appeals is
whather or no the tenancy was determined at the end of ten
years. For the uppeilant it is argued that, under Reg, XVIIL.
of 1827 and Bomby Act L. of 1365, the lessess having been
once admitted, acquired a right to remain for ever, quite
irrespective of any agresment for a definite term: in other
words, that their tenancy could only determine with their
own consent and by their own act. Bus there is nothing
in either of those laws applicable to such a case as this, Act
I. of 1865 has reference only to 'ands brought under the
eurvey. Had the lessess without more agreed merely to
cultivate the land in dispute, then I think the argument now
urged would have had great forcs; but- it is clear that they
are only eatitled to possession io virtue of the lease above
referrec to, and than lease obviously tixed the moment from
which the lessees’ right to the possession determined. and
the Government’s reversion became s right to ths possession,
both parties having notice of the period of determination. I
consider that the lower court rightly decided that the de-
fendant’s right occupation bad ceased, and that the plaintiff,
having purchased of Government the right of possession, was
entitled to eject him. The decision also regarding the trees
I consider fo be in accordance with the evidence. The decree
of the lower comt is affitmed with costs on the appellant.”

The special appeal was argued before Gises and MELviLL
JJ.

Nanabhai Haridas for the appellant.

MEeLviLL, J. :~—in these cases the appellants are tenants of

certain lands granted to them in 1855-56, under a lease from
‘the Collector of Surat. The respondents are the purchasers
of the right of occupancy, which wgs put up to sale by the
Collector, under the order of the Revenue Coinmissioner,
after the expiration of the appellant’s lease.

It has been argued on bebalf of the appellants that they
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___ are entitled to ¢laim the benefits of Sec 36 of Bombay Ack
I of 18353, which provides that an occupant of land shall
not be liabls 0 be ejected so loag as he piys the Government
assessinent | and that, even if that Act be held inapplicable,
the ssme principle was recognised in Reg. XVIL of 1827,
and was enforced by numerous decisions of the Sads Divdai
Addlat.

Sec. 36 of Act I of 1863 applies only to lands ty which a
revenue survey has been excended under that Act, and it
does not sppear-that at the time of the sale to the respond-
eats there had been any such survey of the lands in  dispute,

Previously to the passing of that Act there was undoubt.
#lly a usage, which bas been recognised as having the {orce
of law, which prevensed the Government, or superior laud-
holder, from ejecting an ordinary tenant so long as the latter
was willing to pay such reasonable assessment as might be
demanded of him. But it canaot be held that the Government
had not the power to limit this usage by special conteact.
We should be imposing a most unreasonzble and arbitrary
restriction upon the rights of the Governmeni as landlord,
if we were to decide that it is not competent to the Govera-
.nent to let waste land for 8 ferm of yeara reserving the
right to deai with the land as it pleasss at the expiration
of the lease.

T these cases the lease to tbe appellants (exhibit No. 70)
expressly gave the right of cecupancy for a pericd of ten years,
aud no more. In the abseace of any mentios of an intention
to extend the right of occapancy beyond thas term, we think
we wmust hold that there was no such intention, and no such
extension of right. If there be any doubt as to the construc-
ticn of the lease it must be construed in favour cf the Crown,
which s the lesser,

if, tuen, we only bave regard to the leaso Nc. 70, we must
wo shink, hold that ab the expiration of the ten years named

‘in the lease the Government had a perfect right to sell the

land to the highiest bidder
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But it has been contended that by the subsequent acts of 1871,

the Gavernment & new contract was craated, which super-
seded the leasas No. 70, and placed the appellants in the
position of ordinary tenants, not liable to be evicted as long as
they paid the a sessment.

As regards the grass-land. there certainly appear to be
good grounds for this contention. The lease, exhibit No. 70
gave this grass-land at a low rate of assessmant from 1655-
56 to 1865-66 Yot some time bafore the expiration of the
lease, namely, on the 27th of Auwrust 18G4, the tenants were
required to enter into a new agreemeunt (exhibit 64), by which
they covenauted that, in considerition of their not being
disturbad in the possessi()'n of the grass-land, they would pay
the kamal or full assessmoent upanriu This new argeement
contanis no limitation as to the time. The words are: “We
agree to pay the kamal rate on account thereof from Samvat
1921” (A.D. 1864-65). It seems clear that the intention of
the new agreement was that the tenants should be continued
in possession of the grass-land on payment of full essessment
after the expiration of the two years which hsd still to run
under the original lease. Indeed, such continuance cf pos-
session was the ounly advantage which the new agreement
gecured for the tenants, and the only consideration which
there coull be for the promise to pay full assessment; for
duriog the continuines of the original lease the collector
could have no power to require them to pay mora than the
assessment fixed by the lease upon the grass land.

As regards the grass-land therefors, we think that the
laase No. 70 was. supsrseded by a new leass, uoder the pro-
visions of which thne appellants became ordinary tenants not
liable to te evicted as long as thay paid assessment. The
Revenue Co. .missicaer’s order, to which we’ shall presently
refer, doos not appear to affect this new lease, and it may be
doubted whether he had cognisance of it. At any rate, it
would not be competent to him to upset it, after the fall
assesement had been paid in acordance with it singe the
year 1864-65.- Nor can it be said that the appellants have
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forfeited their right by any refusal to pay assessment on this
land. In point of fact the assessment never appears to have

Armamil Ye.n rasied, and all that the appellants have refused to do is,

Sue,

rct to ey assessment, bub to pay a fine or premium in addi-
ticn to assessent.

W bold that the appellants are entitled to the posseesion
of the suda or grass-loud, ns long as they pay the assessmeot,
wn 1 that ihie sale of (bis land to the respondents must be set
uside,

2As regards the other land, we think that the respondents
13 optitled to recover, It is true tbat on the eXpiration of
ti.¢ iease No. 70 the Cellector inforined the appellants thas
taey would be continued in possession of the land. If the
Cclleercr's order had continued in foree, it mizht be held to
aaounb to s now lease, on the terms of ordinary tenancy.
But on the 26:h of march 1868 the Revenue Comuwissioner
issued on order setting aside the order of the Collector, and
directing that the right of occupancy should be put up to
sale. Thus the Collector’s order became inoperative, and
mutters were relegatad to the same stite in which thay wera
cn the expiration of the lease No. 70, at which time the
Government certain'y bad the power to sell the right of
cecupsecys

We do not shink it necessary to cousider the question
whither the appellants were eucitled to six months’ notice
I the datermination of their tenaccy. This poiat has not
Leen relied on in the courts bulow, nor in the memorandum
ol special appeal, and has only been casually iotrouced ia
th. course of the pleading.

We amend the Judge's decree, and award to the respond-
it possession of the land claimed, with the exception of
euch part- of it is may from portion of the 45 bighas granted
at suda rates under the lease, exhibit No. 70.

Costs in proportion
Decree acccrdingly.



