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TaE COLLECTOR OF RATNAGIRL.....c0..ce0nsenneee.. Appellant,
VYANKATRAV NARAYAN SURVE.....cccenreernn.... Respondent,

Grant by Government—Right toresume Grant—Abandonment of Rights
by Managing Khot.

Government cannot, by issuing a subsequent “proclamation, resume a
grant made by a previous proclamation, inasmuch as it cannot, any
more than a private person, without the consent of the donee, revoke a
gift actually made,

Held that, inthe absence of evidence of custom rendering the act of cne
sharer in a khotship (which act involved the sacrifice of important rizhts
binding upon his co-sharers, a managing khot has, withoat the assent of
his co-sharers, no power to give up rights which belong to them as weli
a8 himself,

'T'HIS was an appeal from the decision of A. Lyon, Acting
Judge of Ratodgiri, in Suit No. 5 of 1866,

The plaintiff, Vyankatrdv, brought the suit to recover
possession of three hundred poles of teak timber, or the
value thereof, with iuterest, allezing that the wood had been
cut down by him in his own private and kkotilands in his
. khots village, and had been attached by order of the Collec-
tor, the cefendant.

The defendant, intcr alia, pleaded that only one half of
the village belonged to the plaintiff as a -khof, and that the
other half belonged to Government ; that the plaintiff himself
and a mortgagee of a portior of the khotship had agreed
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in certain kabulayats thattbhey would not cutdown any
trees without the 'permission cf the Government; and that
the right to cut timber granted by Mr. Dunlop, by a procla-
mation dated the 1stof Mareh 1824, had been reseinded
by a subsequent Government proclamation of 1851.

Mr Dunlop’s proclamation was as follows;—

“ Prociamation of the Honorable Company Bahadur, by J. A, Dunlop,
Eeq., Collector and Magisirate, Zd.a Svuthern Konkdn.

“It ishereby proclaimed, for the inforination of all, that it has been the
praciice hitherto for the Governmentto claimall Teak, Sisur, and other
tizaber trees within the limits of the zill4, even when growing en private

Iands, on which account people were discouraged from preserving and
rearing these tirber trees on their Jands. The Govermment having heard
this, and bearing inmind that all peopie will be much Lenefited by the
rearing and cultivation of Terk, Sisur, and other trees in the,.@%gp;ry, here-
by proclaiin, for the inforination of all, that, exclusive offiigGovernrent

forest in the Sawera tdlukd 4ud Malwimstdloka, whoevet nay buve Teak
and other trees  growing on their land oatside these lmits will be ex-
empted from all claims on the part of Government. Those whoe are the
owners of trees,or  who will hereafter raise them on thetr private land,
will be allowed to dispose of them recording to their pleasure. No ob-
struction will be caused on the part of Govelnment.

“Dated 1t March 1821.7

The subseruent proclamation ran thug :=—
' “ PROCLAMATION

“ Regarding Teak und Sissov in the Colledyrate of Ralnagiri,

“1, Beit known that in 1523 at Mr. Qunlop,VW Collector of the
Southern Ronkan, put forth a Proclamation wherein he conditionally
made over, on behalf of Goverament the royalty rights heretofore exer-
cised in recard to Teuk and Siseoo trees growing in certain plaves.

“2, Theobject of the said Proclamation, as stated iu the first para-
graph thereof, was the extension of the growth of useful timber.

“3.  Ag, however, from past experience itis clear that the continsance
of the permission to ot Teak and Sissoo on such terins throughout the
collectorate will specdily Jead to the conaplete annibilation of such usetul
timoer,

»4, The right Hooorable the Governorin Council is pleased to de-
clare that the Proclametion of 1823 is rescinded, and that the Govern-
ment restunes, in regard to Forest, all the seigniorial rights which it pos-

sessed previous to 1823,

%5, At the same tiine, asitis understood that a few persons, taking
wlvantage of the literal offer made by Govermnent in 1823, did attendto
the Teak snd Sissoo timber growing in their own grounds (Jugih),
Gov'arﬁment is prepm}d to grant full beuefit, present and prospective, to
such pt'nons, provided they establish, to the satisfaction of the Zollecter
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APPELLATE CIVIL JURISDICTION, 3

and Conservator of Forests, withip siX months from the 1st June next. 1871.

that the wood in their lands has been attended to and nurtured since 1$23 C(’lléa?’;'_ of

N Ratundgiri
v

Vyankatriv

6, The forest preserves in the tdluka of Suvarndurga and in the Sabha N. Surve.

of Malvan to remain, as at present, ‘exclusively Government preserves

subject to such future orders’as Governwment inzy see tit to issue in re-

gard to them.”

such benefit to be contigent on their continuing their care to the trees
now in coarse of growth.

Tbe Acting Judge laid down the following issues :.-

Hag the plaintiffa right to cut Jown teak trees in his
private and khoti lands in the khoti village ?

How many trees is he entitled to recover the value of ?

In finding che first issue for the plaintiff, the Judge de-
Livered the following judgment :—

« By khasgi land is meant a portion of the khoti nishat
land cultivated by the khot in [person, in contragiétion to
other land also khoti nisbat but sublet to tenants. As regards
the right of the khot against Governmnen$, the interest in
regard to each of them is the same, If hs bas a right to
timber in the oune case, he has it in the other, as they are
both held fromn Govergment under the same tecure.

« I consider that he has the right to cut timber in toth de-
scriptions of land. The grsnt of the timber made by Mr,
Dualop’s proclamation included agrant to khois, as well as
to others. Looking to the rules of coustroing grants from
the Crown, and to the strongly expressed objcet of the Go-
vernment that the gift was made for the purpose of preserv-
ing forests in this country it may be doubtful whether this
expression of the object of Government might not amount
to a condition ; and that if any grantee should sq grossly
counteract tho wishes of Government as to nearly annihilate
the forests in his holding, this might amount to a breach of
the condition, suthorising the Government to sue to recover
the grant. Tais question, however, does not arise in this
case, as it do2s not appear that the plaintiti bas interfered
recklessly with the- forest in dispute, aud, besides, his d'oing
80 wouldnot authorise the resumption of the graut at
the direction of Goveinment. This cou'd ohly be done
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through the courts of law. It will be seen from the fores
going that I am of opinion, and in this opinion I agree with
my learned predecessor, Mr. Izon, that the proclamation of
1851 does mot destroy any rights acquired by the previous.
proclamation, I also consider that the kabulayats, both the
special ones of the eight-anna sharer and the mortgagee
khot, es well as the annual general kabulayafs have no
effeet in taking away rights already io exisience.

“ As the Government are the owners of half the village
the plaintiff'is entitled only to half the wood cut. I, accord-
ingly, decree for the plaintiff for half the wood claimed, or
its value, and costs in proportion,”

The appeal was argued before Wesrgorp, C. J,, and MEL-,
viLL, J.

Dhirajlal Mathwradas. Government, Pleader, appeared for
the appellant, the Collector.

Shamturam Narayan appeared for the respondent.
The judgment of the court was delivered by

WesTROPP, C. J. :—In this case it is neither denied that the
land on which the timber was grown is situated in a district
which is sffected by Mr. Danlop’s proclamation, nor that
the plaintiff, or those through whom he claims, were in
possession of the land at the time of that proclamation. It
also appears shat the land on which the timber was cut was
either * khasgi” or khoti nisbat” land in the possession of
the plaintiff or his sub-tenants, and*of such land at all events
he would be the proprietor, and not a mere farmer of tha
revenue, if that be the true position of the khot in respect of
ordinary khoti lands—an important point which we do not
purpose to decide on this oecasion.

The deferidant seeks to defeat the operation of Mr. Dunlop’s
proclamasion in this case on two grounds:—1sf, that the
proclaation was rescinded by Governinent in a subsequent
pru\lamamon of 1851 ; and, 2ndly, that the khots of the
village bave themselves admitted that they have no pro-’
priefpry rightb? the timber.
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Asto the first of these arguments, it is sufficient for us
to say that, if there be pot any breach of condition by the
donee, the Government cannot, and more than a private
person, revoke a gift actaally made, without the esnsent of
the donee: 14 Vin. Ab, Graots (H.a 8) 1, 6, 7, 2nd ed,
pp. 139, 140; Com. Dig, Graat, . F; 2 Levinz 142, 7 C &. P,
401, 402; 2 Spence Eq. Jur. 881, 882, If the King be
deceived in his grant, It will be void: Com. Dig, Grant
(G. 8), L E. &.B. 337, 338. But every grant of the Kirg, of

a thing which he may graut, where he is apprised of his
jnterest, and of the cause and circumstances of the grant,
will be good: Com. Dig., Grant (G. 4); and will bind his
successors: Ibid. (G. 3). And he may make a simple grant
without consideration: Hobart 230; 5 Bac. Ab, Preroga-
vive, F. 2. (5th ed., p. 608, note [e]); 1 Rep. 53 a, b, note.
In Mr. Dunlop’s proclamation a hope is expressed that the
gift may have certain good results; but the happening of
such results is in no way one of the conditions of the giit.

As to the second ground of defence, it bas not been
contended that the plaintiff has himself entered into any
agreement or done any act whereby he has waived the
benefit of Mr. Dunlop’s proclamation. What is relied on is
a special kebulayat which was passed in 1855 to Dr. Gibson,
the Conservator of Forests, by one of the sharers in the
khotship, and by & mortgagee of a porticn of it, and in which
those persons undertook not to cut any teak or blackwood
trees or permit any one else to doso, but to preserve those
trees for Government, in consideration of recsiving one-third
of all cuttings. We have also been referred to a similar
proviso contained in the ordinary kabulayat subsequently
passed to the Collector. But Mr, Dhirajldl admits that he is
unable to show that the plaintiff had any notice or knowledge
of the proviso in question ; nor ha3 he produced any ovi-
dence of any custom by which the act of one sharer in a
khotship, which involved the sacrifice of important rights,
would be binding upon his co-sharers. In the absente of
such evidence we cannot hold that a managing khot bas,
without the assent of his co-sharers, power ta give up rights
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1871, which beloog to them as well a8 to hiwself. If there be sueh

(]"‘Ii;,‘,::,'“:r a custow, it lay upon the Collxctor to adluce evidence cf

o ) ; and as he has tailed to do so, and has not shawn that the
Vyankatrdv

N, Surve, plamt‘.lﬁ has cut more timber than he was entitled to cut,

we have no choice but to confirm the Judges decree. The

plaintifi has not appealed against Mr. Lyon’s order, disal-

lowing ove-half of his claim ; and it is not, therefore, neces-

sary for us to express any opinion ¢8 to the propriety of

that portion of Mr, Lyon’s decree.

The case has been very imperfectly put forward on behalf
of Government 1o the court below ; and our prrsent decision.
which 1s given under peculiar circumstances, must be held
to be limited to the particular case before us, and not to
prejudice the right of Government, in spy similar case which
may hereafter arise, to give evidence on the points upon
which, in the present case, Government has failed to shed
any light,

el NS Atrsas

Jan 17, Special Appeal No. 457. of 1870,

MULCEAND GULABCHAND... ..o oo oo seenncAppellant
GirpaAR M4pHAv ef af., sons & heirs of
MAouAv GHELLA, deceased ... ...  ......Respondents

Limiation—A cocunt stated.

Although to make an account astaled account it is not necessary that
it should be signed. yet, unless it is signed by the debtor, the intention
and effect of Szc. 4 of Act XIV. of 1859 is to prevent it being made the
foundation of an action to recover a debt which wonld otherwise be
barred by that Act.

Where there has been a running account between the plaintiff and the
dufe’ld;’.‘«f, consisting of advances made by the former, and part-payments
by tie letier, the plaiutiff isentitled to recover only in respect of advances
made by him within three years preceding the institution of his suir, but
Lie has a i1 to appropriate any payments made within that tim: to tha
redn~iion of the generl balance, even though the recoveryof such bal-
atee naay e parred by time.

IS was a special appeal from the decision of E. T. Candy,
Acting Assistant Judge at Ahmeddbid in Appesl Suit
Ne, 593 of 1869, confirming the decree of the Subordinate



