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187l.
Od. J::l, HARIVALLABBDAS KALLIAND.lS....................... •Plai1lti.ff.

UrAMCBA~D MANIKCHAND Defewia'nt.

In re Gopolra» 1\{yral

Order 10 comple P,'operly to Of) delivered Ito Sequest,,.ators-Pf)ra~

ordered u.ithoui: Jurisdiction~Residence-Con8tructive Inhabitallcll­
Jurisdictioll-Service-·\Vrite of &questration-Order in personam.

.An inhabitant of Baroda who carries on the business of 1\ banker at
Bnmbay by a munim, and has a place of business there, is constructively­
an inhabitant of Bombay, and as such is subject to the orders aucpro­
cess of the High Court in thel'~xercise' of its Eqnity jurisdiction, as
provided by Sec, 41 of the Charter of the late Supreme Court, and con­
tinued to the High Court.by the Act under whicll it was established..

A person appearing to discharge a rule thereby waives all objections
to the formality of the service of the rule upon him.

Toe High Court will assert its jurisdiction for tJ,'l. purpose of »revent­
iog a writ of seqnestration issued' by it from 6,,&>ming a mere form'
and under proper circu.oetances will operate in personam where the l'ro­
perty sought to be sequestered is outside its jurisdiction.

IN the above cause (the earlier proceedings in which wi}
be found reported in the ~igh Cf)urt Beports, -.·01.

VII., p.172 9. c. J., and a'llte, p, 135) Amtey, on the
30th. of ~eptemb(;lr 1~71, obtained a rule nisi, directed to

Ra7 Sabeb Gopalrav Myral, calling upon him to show cause
why he should not deliver up to the sequestrators appointed

in the suit certain jewellery, pearls, and other property in his

custody or power belonging' to the deiendsnt, Utamchand

Manikchand.

In the affidavit of tbe plaintiff (which was supported by
other sfflduvite) it was alleged that the defendant, utam­

chand, shortly before he was delivered up to the Sheriffs

officer at the Baroda. Railway station, deposited with Rail'.
Saheb Gopelrav Myral (described as a waslthy and highly re­
spected merchant and. savka'l' or shroff of Baroda andBcmbay)

for eafo custody, all Utamchand's jewels and pearls, worth se­
versl lakhs of rupees, on Utamchand's account; that GC1>a.lnl.v
:Myral WM then only a private merchant, but was subsequently
appointed mva'll of H. H. the Gaikv8.d;-that he carried on

businesl nt Bombay by means of a muni-rn, Visnnu Pant

that after t.he naprieonmeut ot the defendante, Gopalrav }1yrlll
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directed his munim in Bombay to p'y over to the defendant 1871~
, f Harivallabhdas

Utamcband four and a half lakhs of rupees or the purpose Kalliaudas

of settling the plaintiff's claim against Utamchand, but that e.
• Utamchaud

Utamchand had not settled the claim, and that the plai ntiff Munikcnand,

bad proceeded to Baroda. with Mr. Jefferson (the receiver
and one of the sequeetstors) and requested Gopalrdv Myral
to deliver up the jewellery and pearls to Mr. Jefferson; and
that Gopalrdv Myral had thereupon told him that the jewellery
and pearls had been deposited with him as a 8avkar, and
that the other 8avkars of Baroda would langh at him if be
delivered them up without the authority of Utameband, and
he refused to part with them.

On the paft of Gopalrav Myral it was not denied th8t he
had possession of the jewellery and pearls of Utsmchand,
but Vishnu Pant, Gopalrav'e Bombay munim, gaTe. in his
affidavit made for the purpose of showing cause against the
rule, the following sceount of the manner in w~ich the
jewellery and pearls had come into the possession of Gopalrav,
and of the way in' which h~ had afterwards dealt with
them:-

Shortly after the death of H. H. Khanderav, the late
Gaikvad of Baroda, the present Gliikvad, B. H. lIlalharrav,
put the defendants, Utamchand, Ghellabhai, and TulsiJ8.<s
under surveillance.

The said defendants remained under survillanea until
they were delivered up at the Baroda railway statiou to the
special bailiff of the High Court in February 1871.

H. H. the Gliikvad MalMrrt\,v also attached and seized
and otherwise took possession of, the property of tho de­
fendants Utsmchsud and Ghellabhai situate in Baroda, for
various causes of a mixed character, and such property
consisted, amongst other things, of jeweilery, pearls, and
other precious articles, as ~mentioned in the affidavit of the
plaintifl, The defendants, Utamcl'tand, Ghellabbai, and, Tul­
sidas. shortly before their delivery up at the Baroda railway
~tation, prayed H. H. "he GaikVlid Malaarrav lor indulgence
and assistance, whereupon H. H. delivered anti deposited
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__1871_._the jewellery and precious articles with GoptUrav Myral, who
HK~ili~~~~daswas then only acting 88 a banker to His Highnees, arid

l'. desired Gopa.lrav to lend and advance to Utsmehand, Ghel-
Utamchand 1.I.bb· d T 1 'dol: d . h h f··llanikchaudl m ai, an u 81 as, an to &SSBt t em, to t e extent 0 not;

more than Rs. 4,50.000, on the security of the jewe{iI, and

R. H. then instructed Gop8.1rav Myral not to part with the

jewels, &e. to any of the defeadenta, or to their order, with­

out his express permission, to which Gopelrav Myra.l agreed.
In purauanee of this arrangement, snd under the. express

order of H. H. the GaikvtH Gopalrav Myn\.l gave Utam­
chsnd, Ghellabbai, and Tub.ida,s a letter "f ere-lit for Rs.
4,50,000 on hid Bombay firm.

In purauance of this order, Vishnu Pant, acting 8S the

Bsmbay, munim of GopalraV'· Myral, paid to JagjivaodB&

Vandravandas, the munim of Utamchand,,tron certain datea

that he specified, various sums amounting in &11 to the

SUm of Rs. 4,49,423·13·1. and that sum, with interest at the
rate of six per cent. per annum and premium, was due. at ,he
time of rule. Irom Utamchand, Ghellabhai, and Tulsidda,

to Gopa.'rav Myra.l, upon the security of the jewellery, QlICo

that hsd been deposited with him by H. H. the Gaakvad,
and Goptl.lrav claimed to retain the jewels, &c. until his claim

should be paid, and an order should be gi ven by H. H. the
Gaikvad for the delivery up of the property. About Rs,
47,000 were in addition tJ the a~~m, ,aeged to be dU8

to Gopalrsv Myral from Utanch~.

The rule came Jll for argument before SARGENT, J., on the

13th of October 1871.
\1

BadrtulinTyab:ji showed cause on behalf of GOplUrav
Myral, and coutended that the serv.ce\Lf tbe rule W~~ insuf­
ficient and improper j that the (lourI. h~ no jurisdiction to
grant the I ule, as Gop8.lrav was not personally subject
to the jurisdietlon of this court and the property Willi at

Baroda 50 that if the colfrt made tbe order it would have..
no power to execute it j that Gopa.lrav bad received th~
jewels not ~om Utamcbsnd, but from H. H. the Gaikv4d

ana ~at the court would not make an order commanding.
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Oo~lrav. to do that which he could not do without dis- 1'111,

be , hi "d ~ 0 I-.t. h d Hari l1allabhdiio ymg IS own sovereign pnnee ; an ~bat as opa m\" a Kl1I1iandail

advanced money upon the jewels bona fide as a banker. e.

h b d I, ·th til hi cJ - 'fled H Utarnchande a a leu upon em un 1· 18 81m was eatls e lianikchaDd.

eited HarivallabhdasKalliandas v. Utamchand Manikchand
(a); Cassim Azim v, Oassim Mahomed (b); Saqore '-,
Ramchunder (c); In 'I'e Abraham (d); Haji Jiw Nu'l'
Muhammad v. A'bubakar Ibrahim (e); The CarrO'l\ Iron;
Oompauy v. Maclaren (f ); Kerr on Injunction, pp, 8, 9,

As to bailment and lien, Oolebrooke's Digest, Bk, 1, Ch, I,
Sec. 2; and Ch. VI.; and Cihase v, Weatmore, and the notes
thereto, in Tudor's Leading Cases on Mercantile Lsw,
p. t,79 (2nd edn.),

Anstey, in support of the rnle, relied upon Francldyn y

Oolhoun, and cases referred to in the notes to that cese in
3 Swanstou's Reports 277. and referred to !JfcCarthy v.
Goold (g) lfi~on v. Metcalfe (h), Simmonds v, Kinnaif't:l(i)'
and Orinton v. Orinton (j). As to service, M'Gusty v,
Erazer (k), Ex parte OrawfO't'd.

Our. adv. vult.

SARGENT, J.• :-In this case a rule nisi WIlS granted on the
application 'If the plaintiff in the suit of HarivallabhdasKal·
lianas v, Utasndumd. Manikchand and others: calling on Rav
Saueh Gopalrav Myrsl to show cause why he should nos

give up and deliver over to the sequestrators, named in a writ
oa sequestration issued in the said suit. the jewellery, pearls,
and other property in his custody or power helonging to the
said defendant Utsmcband Manikchand. Rav Saheb Gopal­
ray ~Iyral appeared by counsel on the day for showing cause.
'I'hree preliminary objections were taken on his behalf :-flnt
that Gopalrav was not within the jurisdiction ; second, thiit

(a) 7 Dom H, O. Rep. O. a. J. 172.

(b) lOCale. W. Rep., Civ, R. 349. (c) 1 Hyde, 136.

(d) 6 Born. u, C. Rep., A. O.J. 1/1)., (e) 8 tue; O.C. J. 29.
(f) a flo. Lo. Ca. 416, 441. (g) 1 Ball & B.387.
(h) 1 DPjlY. 263, 2~9. (i) 4 Ves.735
(j) Law. Rep. ] r, & D. 215. (k) 12 Ir. Eq. 395.

(t) 2 r-, Ch. S73. •
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__1_8~·__he had not been regularly served; and ~hird, ~ba' ~he court
Itarivallabhdas . . . •
iulliaf,dil8 had not jurisdiction t) make tho order asked for. No,,".
[" ~'h d it was admitted that Gopalrav Myra.! resides at BaroJa. b:l!;
.tsrno an

:Y:.uikchaud. that he earri es on the business of a.banker both here and at
Baroda-at the former place by means of his munim, Yishnu

Trimbsk, under the name of Gopalrav :Myra!. TQere can be

no doubt, therefore, that he would be hable to be. made So

:lefandant to a suit in this court under Sec. 12 of the Letters

Patent of the High Court. This section is,however, in tenm
confined to suits and actions, and would not, I apprehend,

be applicable to a motion of this nature, Gopalrav Myral
not being even a partite the suits in which the writ of
sequestration was issued by this court. The question of

jurisdiction has, therefore, to be determined by Sec. 9 of Act
24 & 25 Viet., e. 10it" under which the High Court'! of
Judicature in India were established. ~-that section (9) it

is provided that each of the High Courts to be established.

under the Act shall have and exercise all such civil jurisdic­
tion, and all such powers and authority for ar.d in relation to

the administration of justice in the Presindency in which it is
estaolisbed, as Her Majesty ma.y by Letters Patent grant

and direct; and, save as by such Letters Patent may be other­

wile cirected, the High Court may exercise all jurisdiction
aad every power and authority whatsoever, in any manner

vested in any of the cour~ of~me P~~siden:y abolished
under that Act, at the tlmei1WZI nbo'ltlOrl of Buchc')1}l"b.

Now, by the 'ihartor'of the Supreme Court of Bombay at

the time of itb abolition, it W3::l provided. by Sec. 41, th&t the

Supreme;,court sbould be a. Court of Equity. end have equit­
able jurisdiction over the person or persous therein before

doecrit.ed and epeeiflcd or limited for its ordinary jurisdie­

tic.D' .and should and might have \in power and authority to
acmin;oter justice in a summary~nner according, or as

near as may be, to the rules of the High Court of Chancery

in G~'i'at Britain, and to compel obedience to its deerees and
orders in such manner anc form, and to such effect, as the

Lord Blgh Chancellor of Great Britain doth or lawfully may,
or as ~ear the same as the circumstances and condition of t1ce

places and P-3l:S0RS under their jurisdiction, aud the laws
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manners, ·custome, and usages of the native inhBbitants;will 1871,
. ··d 'Th stion i th f h h G "'~l..,.( M.il Hartvatlabuu.is8 mit, e que Ion IS, ere ore; w et er . opa fcoV yrlA. Kalliandas

is one of those persona described and specified for the ordi- ".
. • • • . . • 1) tamchand

nary juriadietion of the late Supreme Court; 10 other Manikr;nand.

words, is be an inhubitant of Bombay 8S contemplated
by Sec. 29 of the Charter of the Supreme Court? The

same diseription is found in Stat. 21 of Geo, rn, c. '10'
where jurisdiction is given to the Supreme Court, at

Calcutta over inha.bitants of Calcutta; 8IJd there are numer-
ous decisions of that court that persons carrying on busi-

ness at Calcutta, although residing out of tho local limits
of the court's jurisdiction, are constructively inhabitants of

Calcutta. It will auffice to refer to the case of Baboo Jonokey
Doss v. bindabun Doss ('in). nor does Dot it matter that the ca-

use of action be quite independent of the business carries On in

Oelcuatte, In the case cited, the object of the suit was to
take the account of a banking businessat Nagpur in which
the fat.her of the defendants had been a partner whilst carry·
ing on a seperste business at Calcutta,-thus showing, 80

S

was urged by Buller, J., in the case of Dabeypersau,d v.
Benepersasui, referred to at p!\ge 3'73of Vol. 1. of Morley's

Digest of Indian Cases, that if a person be beld to be an
inhabitant of Collcutta on sceount of his carrying on trade. he

becomes subject to the jurisdiction of the Supreme Court in
all cases. It is plain then that Gopalrav :M:~'ral, who carries on

the business of banker in his own name at Bombsy by his

munim. and having a. place of business there for the purp0'le,
.is ccnstructively an inhabitant of Bombay, and subjcet to the

orders end process of this court in the exercise of its Equity

jurisdiction, as provided by Sec. 41 of the Charter of the

late :::>upreme Court, and reserved to this court by the .lict
under which it was established.

With resneet to the service of the rule nisi., it is sufficie-it
for the purpose of this application, to say that Gopalrav My:
ra'! had notice of the rule, and has appeared by counsel to obta in

its disehrge, Such was the answer given to similar obje­

ctions by V. C. Wigraln in Green v. Pledger (on) and b'y Lord

(m) 3 Moo land.App.175. (n) 3 Hare, 169.

31
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If, then, Gopalrav Myral is within the jurisdiction, and
is to be treated as properly served, it remains to consider

whether the court has the jurisdiction to make the order
asked for; and if so, whether, under the circumstances,

it sbould be made. With respect to the jurisdiction, it is
quite plain, from the case of F1ancklyn v. ColhO'U'll (q) and

the authorities cited in the notes, aad from the more recent
deciston of V. C. Wigram in Empringham '9'. Short ('1'),

that this court will assert its jurisdiction to prevent the
writ of sequestration from becoming a mere from, in

such manner as the circumstances of the case may justify
and render most expedient; and acting upon the analogy by
which the Court of Equity grants injunctioo- LO obtain il'\4

directly a control over property which is be)fond the juris­

diction, the Court, I cannot doubt, would under proper
circumstaneeaoperate in personam with a view to prevent
its own writ of sequestration from being frustrated.

__!871:._St. Leonarda in The Carron I'roo Oompany v. Maclaren (0)
Illl.rivaIlablJdas.. . .
Ka lliaudas referrmg to Damdsoo v, Lady Huahn{)s (p.)

fl.

Utamchund
1>laoikchandl

Now, Gopalrav Myral has not him6~lf made allY counter­
affidavit in answer to those upon which the rule nibi was
granted but his munim. Vishnu Trimb&.k. has sworn 8S to

hi" belief in, and the truth, of a statement made to bim by
his master at Baroda afte~:the issuing of the rule all to the
grounds upon which he has hitherl;:'lsed t,9 deliver up the

jewellery and pearls to the sequestrators. Now the state­

ment of Rav Sah, J Gopa.lrav through the medium of his

munim is this. (His Lordship read the affida"it, and\.,
continued).

The grounds, then, 8S they appear from this statement.

upon which Gopalrav refnaee to delivef~ver the jewels, are­

1st•. that they were deposited with hiol'by His Highness
the Gaikvaduntil further orders,with permission to make
advaoees to the defendants to th" extent of 4t lakha; ~nd

that he has a lien upon t~em in respect to his advances

made- bot~ before and after they were deposited with him

(0) 51Io.Lo.,Ca. ~5L tp) 2 Keen, 509.

f'q) 3 Swan 271, . (1') 3 Hatt, 461
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In the vi.ew which I take of this esse, it will not be necessary~!l-:·l.,-l.,.---.,...,-

f . . h Harivallabudas
or me,st least at present, to expressany opnnon on t e Kalliandas

latter of.these objections. With respect to ~he first objee- U ~. .J
• Itamchand

tlOD, it was not contended that this court could make the Mauikchaud.

order in question, if,86 a matter of fact, these jewels were
tskeu by His Highness the Gaikva.d and deposited with

Gopalrtiv. Such an order, a.lthough not in terms, would be
virtually an interference with the rights of a. sovereign inde-

pendent prince in a matter which, both as regards the
persons eoncerned at the time and the subject-matter itself,
was entirely within his sovereign jurisdiction. To say the
least, it would provoke a. most inconvenient conflict of au-

thority. But it was said that this statement was incredible,
and should be disregarded by the court; that it was not the

statement of Gopalrav made by him on solemn affirmation
in his own affidavit, and was inconsistent with his never
having alluded to the interference of the Gaikvad in his in-

tervie"'l with Mr. Jefferson and the plaintiff at the Residency

at Baroda 80 recently as September lS'ilt. It is impossible
no' to feel the force of these observations. On the other
band, tlie history of this case is a. peculiar one. The order
of attachment issued by this court against the defendants
was itAelf executed by the assistance of the Gaikvad, who

handed the defendants over to the British authorities at

the Baroda railway llt.ation. IIi is plain, therefore, that he,
had interfered actively in the matter, and ma therefore,

have made the order attributed to him by Gopalrdv-
The evidence as to the part said to have been takon

by the Gti.ikvad in the deposit with Gopalrav mlY not be
satisfactory. But it Was incumbenc on the plaintiff to

present such a case to the court as would lea \ e no doubt
either as to jurisdiction or even conflict of authority. l'he
application being one the greund, if not the object, of
which is to compel obedience to an Older of this court is oqe

peculiarly within its discretion. It may be that the plaintiff
msy be able to remove the difficulties which attend his

present application, but under the present circumstances I
must discharge the rule. •

Rule diecha'1'gecL without costs.


