ORIGINAL CIVIL JURISDICTION,

Suit No. 375 o 1571
RATANsI PANCHAM...... cevereees teeeeerrrrrreer e .. Plaintiff,
CHARLES SAONDERS...... creereenienee cerereeranens ..Defendant,

Seroice of Summons— Recognised Agent—Carrying on business for ond
in the name of Principal—Ship’'s Agents—Civ. Proc. Code, Sec. xviL,
cl. 2.

Messrs. R,, 8., & Co., Buropeau merchants, carrying ou \|usiness in
Bombay, reccived a letter from the owner of the ship “Rialto” by which
Messrs. R, 8., & Co. were conatituted agen's to obtain freight for the
“Rialto” on a voyage from Bombay to Liverpool, the ship being placed in
their hands for that purpose. Actingon thisletter, Messrs. R, 8., & Co
obtaiued freight for the “Rialto,” signing the shipping orders in their own’
name asagents for the Master of the “Rialto,” Messrs. R, 8., & Co,
lield no other authority from the owner of the ¢*Rialto” than that con-
tained in the above letter.

Held that Messrs. R., 8., & Co, did not carry on business for and in the
rame of the owner of the *Rialto,” and were not, therefore, his recognised
agents within the meaniug of Scc. xvir, cl. 2, of the Code of Civil Pro-
cedure, to accept service of a summonson his behalf in respect of a cause
of action that arose out of the “Rialto”

Whether, in order to constitute a recognised agent within the meaning
of the above section, the business carried on by hiin must be continuous,
aud not an occasivnal or desultory business— Queere.

Semble. A Bowbay firm simply employed by the owners of a ship
vigiting Bombay to procure freight for her for a particular voyage cannot,
under ordinary circumstances, be regarded as carrying ot businessin the
vame of the owners of such ship.

THIS wasan application on behalf of Messrs. Ritchie
Steuart, and Co. tihave the service of the summons
in the above suit,and the notice to file a written statement,
that had been served upon them as the reeognised agents of
the defendant, set aside.
" The application was made by way of summons taken out
in Judge's chamber. Thesummons so taker: out wa3by the
sitting Judge referred into court to be heard before two
Judges. The circumstances under Which the application was
made are fully detailed in the judgment of the Court.

The question involved in the summons came on for argu-
ment before WEsTROPP, C.J., and BayLEv, J., on the 20th of
July 1871.

Atkindon, Serjeant, showed cause against, the summons,
and contended that Mossrs, Ritchio. Steuare, and‘Co. were
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the recognised agents of the owaners of the “Rialto,” within
the meaning of See. xvir, cl. 2, of tha Code of Civil Procedurs,
and that, therefore, the summons ifgthe suit had been pro-
perly served upon them. Ho relied upon the case of Raja-
ram Govindram v. Broun (a).

Ferram, in support of the summoos, contended (I.) that the
recognised agency of Messrs. Ritchio, Steuart, and Co. (if
it ever existed) ceased upon the sailing of the “Riaito” from
Bombay; and (IL) that Messrs. Ritchie, Steuirt, and Co.
never were the recognised agents of the owner of the
,Rialto,” as they never carried on business for him and in
‘his name.

Cur. adv. vult,

WestrorP, C. J. :—The plaint, which was filed on the
“9th of Aprii last, describes the plaintiff in this suit as a
Hindu merchant residing in Bombay, and the defendaat as-a
‘European merchant residing at Liverpool, but employing
in Bombay, asthe plaintiffis informed, and believes to be
true, Messrs. Rutchie, Steuart, and Co., European merchants,
carryingon business within the Fort, as his duly recognissd
agents.” The plaint states that "the suit is instituted by
the plaintiff for the recovery of the goods, hereinafter men-
tioned, in specie, or their value, if not returnable in specie,
togetber with such compensation in damages as the Court
may award to him for the -rrougful acts of the defendant,
hereinafter more particalarly men.ioned;” that in March last

the plaintiff wasthe owner of 112 bales of cotton which he
was desirous of shipping to Liverpool. At that time the
defendaut wz owner of a ship called ‘the Rialto,” thealying:
in Bombay ‘hérbour, aad taking in a general cargo for
Liverpool;” that “on the.24th of March 1871 the plaintiff, af
the wequest of the defendant’s a)ents, and for hire and reward
to the defendant in that behalf, shipped on board of the said
veawel, for the purpgse of being conveywdsto Liverpool,” 48
bales, part of the eaid cotton, and on the 4th of April the resi-
due thereof, 64 bales, which two shipments the commanding

(a) 7 Bom. H.C. Rep., 0. C. J. 151, in notis. .
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officer, Thomas cooper, duly had and received on board fer
the purpose aforesaid, and undertook on behalf and defend-
ant to convey from Bombay to Liverpool, and gave receipts
for them, That “ on or about the 11th of April 1871 it was
commuuicated to the plaintiff in effect that the said 64 bales
were in a condition unsafe and unfit to be s n on to their
destination. The communication was accompanied with a
request to remova them. Thereupcn a survey was held, and

they were found to be in the condition deseribed, of whizh
the plaintiff up to the time of which communieation was
holly and entirely ignorant, and which he would not, nor
did, belive until such state was confirmed by the surveyor’y
report.” The plaiotiff next averred his willinyness, on the
17th of April, to receive back the 112 bales, but that the de.
fendants insisted on carrying the 48 bales to Liverpool and
on relanding the 64 bales in Bomoay. The plaint, passing
over several letters which are anzeXod to it, sets forth a letter
dated 18ch April 1871, from Messrs, {Manisty and Fletcher
solicitors, written to the plaintifis solicitors on behalf of
the master of the “Rialto,” informing the former that the

64 bales would De delivered to the plaintiff upon his handiag
over the receipts for the same and paying Rs. 197 —expense
incurred, as shown by a bill annexed to the letter, in taking
the 64 bales on board and in stowing them, and afterwards
in removing 540 other bales in order to reach the 64 bales,
and restoring the 540 bales and discharging the 64 bales
into boats, and to employing surveyor and inlaw expenses,
The same letter alsostated that if the plaintiff failed to ro-
move the G4 bales by noon on the next day, they would be
laaded in the afternoon of that day at the plaintiff’s expense
and risk, and placed in Messrs, Ritchie, Steuart, and Co's
gedowns, were they would be sold on the 20th of April then
instant t¢ defray expenses (likewise at the plainteff’s rivk),
as the “Rialto” would sail on the following day. As to the
48 bales, the lotter stated that they were of aquality differing
from that of the G4 bales, and the Master was prepared to keep
them on board. The plaiot next alleged that on the 20th of
April 1871 nbe‘;, plaintiff was ready and willing, and by his
ageat requested the® mate of the “Rialto” to» deliver tothe
21
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plainiiff ‘the 64 bales, “but this also was positively refused
unless on paymeant in eash of Ra. 500,” whieh, by advice that
the demand was“unjust and illegal,” the plaiciff refused to
do. Lastly the plaint averred that on the 20th of April the 64
bales were, as the plaintiff is informed and believes “relanded
by the defendant’s agents, and advertised for sale by public
auction &8s unmerchantable cotton and the same were after-
wards about 4 PM. onthe 24th of April 1871, without the
eave and liconse and against the will and consent of the

plaintiff, sold by them by public auction as unmerehantable

otton;” that the sale was eonducted with 8o much negligence

that the cotton nroduced but little; that no aecount-sale has
been reudered to the plaiatiff, and that the proceeds of sale
remain “in the hands of the defendant or his agents.” The
plaint prays a return in specie of the 64 bales (unsold)
and if sold, payment of their value, and a decree that the
proceeds of the sale belong to the plaintiff, dompensation for
the wrongful detention of the 48 bales, and, for negligence
in the sale of the 64 bales, an account-sale and payment
over of the proceeds sng costs.

The summons, and notice to filea written statement in
defence, were, on the 2a0d of June, served upon Messes,
Ritchie, Steuart, and. o, of Bombay, at their offico, alleged
ageuts of the defendant. Upon the 3rd of July 1871 a sum-
o8 was obtained by Messra Ritchie, Steuart, and Co., from
tay brother Bayley in chamber, calling, upon the plaintiff to
show cause why the service of the original summons in the
suit, and the notice to file written statement, should not ba
set aside. The summonsin chamber was obtained upon an
affidavit sworn on the 30th of June last by Mr. J. L Smith,
partner in the firm of Messre. Ritchie, steuart, and Co., in
which, after mentioning the service of process upon his firm
hastated as follows:— “The cireumstances under which the
plaiotiff makes his  elaim are set forth in the plaint filed
herein. I  submit that my firm {are not  recognised agents
of the defendant within the meaning of the Civil Procedure
Code. 'They have not any authority from the defendant to
accept  service of smmonses on his betalf, nor do they
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carry®on business in. Bombay for or in the mame of the
defendant, nor have they had any authority to act for the
-defendant, save and. except that contained: in a letter of ad-
vice, hereunto  annexed and warked C, whereby the ship
¢ Rialto’ was comigued to their gare,and all authority under
the said letter censed upon the sailing.of the said ship on
the 26th day of April last, and before the service of the
summons in- this suit.” Whether that authority did, for all:
purposes, cease at the time supposed by Mr. Smith, is a
question of law rather than a question of fact. The material
part of the letter of Messra. Charles Saunders and:- Co., the
dofondant’s firm, dated Liverpool. 5th Japuary 1571, and
addressed to Messrs. Ritchie, Steuart, and Co,, is as fol-
lows :(—

“ Qur ship ¢ Rialto’ sailed hente for your port' 26th Octo>-
Ber last with a cargo of coals for the P. & O:. Company,
and, in accordance' with the arrangement raade here with
your friends Messrs, Finlay Campbell, sad Co, We send
to your care a letter for Captain Babot direeting' him to
place the ship-in your hands. Please see that the letter
je delivered to- him: immediately. on. his- axrival. We look.
for good- freights ruling at your port to this; ani hope
that you will secure a cargo for her at 50s. per ton.sat leass,
with dispatch. But cousult with Captain Babot on- the sub.
ject. Don’t consider this as a limit, but do the best you can,
and if you-are in-douot, telegraph and we will reply. Advise
us of her arrival by wire, aad also- employment offering, for
our guidance.”

The rest of the letter relatel to a' comsighment of cotton
to Messrs. Charles Saunders and Co. on. their own. account,
and bhad not any bearing. upon this puit.

The plaintiff in reply to the aflidavit of Mr: Smith,fjled
an affidavit whish (inter alia) stated that he (plaintitf) was.
informed and believed that “ the whole management of the:
« Rialto’ was m the hands of Messrs. Ritchie, Steuart; and
€o. duriog the time that she was in- Bombay havbour,
and the shidping prders for the said ship were issued by

Meays Kitchiz Steuart, and Co. as agents: for the owners,”
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transacted business at the office of Messrs, Ritchie, Steuart,
and Cu, as agents of the owaers of the “Riaitc,” with respect
%o the cotton shipped by the piaintiff in her, and that he was
then informed that Messrs, Ritchis, Steuart, and Co. “ had
the General management of the said ship ‘Rialto, on beha.f
of its owners,” and that when he was at that offics a few days
before the “ Rialto ’ sailed, a European clerk in the office
informed him - that the 64 bales had be:n landed at Carnac
Bandar by his masters’ crd.rs and would by delivered
to the plaintiff on payment of certain charges which he
denied his liability to pay, but which Ritchie, Steuart, and
Co. Required him to pay ;and that he was informed and
believed that the anction-sales of the 61 bales were conducted
by Crawford and Co. by the direction of Ritchie, Steuart, and
Co. as agents for t5e owners of the “Rialto;” and that the
bales sold were delivered to the purchasers, and the proceeds
of sale were received by riichie, Steuart, and Co. as such
agents for the owners of the “ Rialto. ” ‘

The letters annexed fo the plaint and to the affidavits were
read and commented upon by counsel at both sides. It is
not material for the purposes of the preseiit application to
state their contents; it is sufficient to say that the leiters of
the 11th, 14tn, and 18th of April were addressed to the
plaintiff, or his sdlicitors, by Messrs. Manisty and Fletcher,
and purported to be written on the instructions of the
Captaie of the “ Rislto” All these letters required he
plaintiff to remove the 64 bales, and informed him that if the
did nct they wou'd be landed at his risk and expense. The
two last of those letters also menaced him with a sale of the
bales if he did not pay the expeuses connected with them ;
anu the last of them stated that they would be placed in
Messrs. Ritchie, Steuart, and Co.’s godowa for that puspose,
There were also two letters, respectively dated the lith and
24th of May, addressed to the plaintifi by Ritchie, Steuart
and Co, of whith the former notified to him shat 53 of the
64 bales weie thea lying at Carnac Bandar at his risk and
expense, and that the other 11 had been sold to defray
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‘6%penses, &e. “ap to the ‘Rialto’s’ departure ;” and that the_

53 bales would be delivered to him on application at their
offico and on payment of al! expenses incurred. The letter
of the 24th of May was muech te the same effect, and contained
& menance of sale of the 53 bales if delivery were not taken
within eight days. This letter the plaint'ff ssid he did not
‘receive, but a daplicate of it was forwarded to,"and reached,
him on the lst of JJune, together with a letter from Messrs,
Manisty and Fieteber, on bebhalf of Ritchie, Steuart, and Co,
ealling cn bim to take delivery within four days, or that
the 53 bales would be sold by public auction within four
days.

In a second affidavit made by Mr. Smith.on the 14th of
July last, he stated that “the unsold bales -were left lying
on the Curnac Bandar, where they were landed, but as they
were not removed by the plaintiff, the Government Inspector
removed them into 8 godown and gave notice that he would
bold wy firm Ritchie, Stenart, and Co.) responsible for the
rent;” and therefore it was that the letters of the 11th and
24th of May and 1st of June were written to the plaintitf.

It bas been denied that Messrs. Ritchie, Steusrt, and Co,
are the recognised agents in Bombay of the defendant in
Liverpool within the meaning of Sec. 17 of the Civil Procedure
Code. Whileit is admitted that the cause of aciion (if any)
rrose in Bombay, and, therefore, that there is jurisdiction in
this court to entertain this suit, yet it is contended that there
is not any person in Bombay on whom service fof process can
be had, and that Messrs. Ritchie, St<uart, and Co., who do
not hold any geuseral power of attorney from the defendant
authorisirg them, within Cl 1 of Sec. xviL. of the Civil Pro-
cedure Code to apply or sppearon his behalf, did not
at the time of theinstitution of this suit, and within the
meaning of Cl 2 of the same section, carry “ on trade or
business for that in the name of” the defendant, who is not
personally within the jurisdiction: My brother Bayley, deem-
ing the question of importance, adjourned it from chainber
into court for arguments before two Judges, and it hay,
sccordingly, been argued before him aud myself.
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We have examined the following cases a8 to the mean-
ing of the words “ earry on business” in the 12th clause of
the Letters Patent relating to jurisdiction. Framji Kavasji
Marker v. Hormasji Kavasjs Marker (a), in which the mere
purchase of goods by the defendant’s agent in Bombay for
sale by the defendant, a retail dealer up country, was held
not to eonfer jurisdiction om this eourt. That decision
turned upon the circumstance that the sale was not to take
and did not take, plaes in Bombay, the eourt being of opi-’
nion that in the instance of a retail dealer, the place of sale
must be considered as the plaee of carrying oo business. In
Subkaraya Mudali v. Cunliffe (b)ic was held that the words
* earry on business” in ¢l 12 imply a personal and regalar -
attendance to bueiness within she local limits of the Letters
Patent; and in Chinnammal v. Tulakannatammal (c) oe-
easional sales of graih by the defendant, a Mofussil trader,
though a general broker in Madras fcr commission re-
ceived from the purchasers, it was ruled, did not give the
Bigh Court jurisdiction over the defendant, Scotland, C. J.
being of opinion that in order to give such jurisdicsionr
“ the defendant should, at the time of the commencement
of the suit, carry on, within the loeal limits of the court’s
juriedigtion, some independent regutar busiess in person, as
in the case of Mitchell v. Hender (d), or at an office or other
fixed place of business (see Kolfe v. Learmouth) (e) eithe
personally, or by clerks or servants employed by the defend-
ant, and conducting the business under his control and n
hie individual or partnership name’—abservations which
aseribe a wider scope to the words ‘“arry on business” than
the previous remarks in 1 Mad. H. € Rep. 286 requiring a
personal and regular sttendance to business. Perhaps the
stropgest case againsh the Juriediction: is Harjsban Das v.
Bhagwan Das (f). 1t seems to require that shere sbould be
an element of permanency in- the business, and to go far be-
yond the Bombay case which we have first meantioced. 10
consequence of the view whiclr we take of the present case,

fas 1 Bom. H. €. Rep. 220 ¢%) 1 Mad. H. C. Rep: “us.-
(c) ¥ Ihid. 146. ¢d) 23 L.J.. N.S,Q. B. 273.
() 14Q.B. 196 (f» % Beng. L. Rep. lu2.
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it is unnecessary for us to say whether we should follcw that ___ 1871.

Calcutta case.

CL 2 of Sec, xvil. of the Civil Procedure Code rejuires
noi only that theagent should carry on businesa for hig

principal, but that the agent should carry on such business
“in the name of” the principal.

We are quite satisfied that Messrs. Ritchie, Steuart, and
Co. were by the letter of Messrs, Charles Saunders and Co.
(marked C and annexed to Mr. Smith's affidavit) fully con-
stituted their agents to obtain freight for the “Rialto,” and
we think that it was while actiog as such agents Meesrs,

-Ritchie, Steuart, and Co. claimed, in that capacity,a lien on
the 64 bales for the expenses incidental to and consequent
upon the discharge of those bales from the ship, and for put-
ting and keeping them on shore; and we are not satisfied
that the agency ceased upon the sailing of the ship from
Bombay, or that it does not continue, as regarils the 64
bales or the upsold portion of them detained by Ritchie,
Steuart, and Co., aad perhaps as to the proceeds of those
which were sold, until the presest moment; if so, this case
would not fall within Mokha Harukraj Joshi v. Biseswar Doss
(§), in which it was held that the gumasta of a firm ceases to
be a recognised ageant, within cl. 2 of See. xviL, when the
businese of t.e firm has ceased befors the institution of the
suit. But, evea assuming this tobe so, we find ourselves
quite unable to hold, that Ritchie, Steuart, and Co. bave
been ur are carrying on business, in respect of  the matters
the subject of this suit, in the nams of the defendant, Charles
Saunders, or of Charles Saunders and Co, although they
(Ritchie, Steuart,and Cu.) have been carrying on businees
for Charles Sauanders and Co. Putting aside the question
as to whether the business carried on by the agent must Do
a continuous, and not an occasional or desultory business, in
order to rendar the ag:nt a recognised agent within cl. 2 of
Sec. xviL of the <Civil Procedure Code, we gannot find any
evidence _that Ritchie, Steuart, and Co. carried on business
io the name of Charles Saunders and Co. In the three
shipping orders produced a¢ our desire they wiga their firm
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___nam3 as “ Agents for the Captain, " aod do not disclose the

pame or names of the owners—a circumstance wbich distin«
guishes this case from that mentivned in the note at page
111 of 7 Bom. H. C. Rep. O.C. J, and which, therefore,
renders it uounecessary for us to discuss that decision. We
aro inclined to think that a Bombay firm simply employed
by the owners, resident in England, of a ship visiting Bom-
bay, to procure freight for her fora particular voyage,
csupot, under ordinary circumstances, be regarded as carry-
ing on business in the name of the owners; and, therefore,
cannot be deemed recognised agents of the owners within
cl. 2 of Sec. xvir of the Civil Procelure Code.

The cause shown by the plaintiff must, accordingly, be
disallowed, and the service upon Messrs. Ritchie, Steuart,
and Co. of the original summons in tais suit, and of the
notice to filea written statement, must be set aside with
costs,

As to the case, Lutchmeput Dogare v. Sibnarain Mundle,
cited to us from 1 Hyde 97, where it was held thas a partner
could not betreated as the recognised agent of his copart-
ner (/), we do not wish to express any opicion at present.

As to how far the captain of a foreign vessel trading to an
Indian port can bs said to dwell, carry on business, or work
for gain within the meaniag of the Small Cause Court Act,
a reference to The Queen v. The Judges of the Small Cause
Cowrt in re Williams v. Smith (3) may be useful.

Atlorneys for the plaintiﬂ;: Shapurit and Thakurdas.
Attorneys for Messrs. Ritchie, Steuart, and Co.: Manisty

and Fletcher.
(y)5 Beng.L. Rep.,, Appx. 11 8. C.; 13 Calc. W. Rep., Civ. R. 345.
(k) Vide contra Ramchundra Bose v. Snead, 7 Beng. L. Rep., Appx.

58 —En.
i) 2 Taylor & Bell 4.



