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____~7 e , _.grau ted, could n J~ bsve had &ny reasoDa.ble apprebenetcc
Chal.ll./a!· 1 hi' d f 1.:1 be . ed h I'L:.llnbhzii tll'it t e sets cornp aine 0 woma reeontinued, t e ru 8

e, nisi must be discharged, but, under all the eircumlltsnces of
jf'll,;uln,..l

C\llllll1i'~i'JlIer the ease, without costs.
I. '''' t,av,

Rule ni8i di8charged wtthO'Ut C08l8.

Attorney!' for the plaintiff: JeffeTsO'n ~ Payne.

At tcrueys for tL~ defendant: Leaibes & Crc£wf01'd.

Suit No. 655 of lE68.

VAKHATCHAND LAKljl!liCltAND..................... • • •Plainliff,

THE ADVOCATE GE.NERAL et al.. Defendants

Practi':e-Ileal'illg of Suit-Joinder of new Partie~-Civ. Proc, 0.

Sec 73-Proceedings in Commisiioner's O~

Afkr a deceree has been made whereby a suit has been referred to the
Couunissionnr's office to h,1\'O accounts taken and property Bold, theCoun
j,as still pow.-r (if it should be found.necesaary ) to add, as fresh patties
to th~ suit , pCr~(l1l~ who are interested in ita subject-matter and are like­
I i to be alr.,ct~d loy its results.

0rHIS Ruit was instituted by the plaintiff Vakatchand

Lakhiuicbaud, a", executor of the will of ODe Parv8tibai

who had de-vised and bequeathed one-half of her estate for
certain charitable purposes, Tho estate of Pdrvatibdi con­

sisted amongst, other things of a house (No. 66) in Borah
J3uz<ir Street and a. howe (No. 51) in Bazar Gate Street.

The house (No. 66) in Borah BAzar Street l,...d been mort­

g~~e,l by th'3 plaintiff, in his capacity of executor, to tbe

defendant Vallabhbhsi Lallubhai, who, in tt,e pretended exer­

cise of a. power ef sale contained in his dead of mortgage
had sold the house to the defendant Vrijlal Goksldaa

The object of the suit was to have the lastmentioned sale
declared void and set aside; to have the house, the 8ubjec~

of that sale, and also the bouse (No. 51). in Bazar Gate
Straet, sold under the order of the' court; and to have i,
referred to the commissioner of the eour; to . ascertain' aDd'

report how msch of the proceeds of the ~ouses !,a8' appli~
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cable-to the maintenance of the ehllrlty; to have that amount . 18.7_'_, __

(when ascetrained) invested, and to have (if necessary) 8' ~le~:~f~~:~~
schema framed for the management of the charity nnd the . e.

I, ti f 't f d d h plai iff ' Advoca.teapp lca Ion 0 l,s un s, an to ave the aiuti appointed Gauer...l

trustee and manager of tho churity, d at.

The Advocate General was made' defendant to represent
the charity.

The suit carne on for hearing before Sir Joseph ARNOULD

on the 2nd of February 1869, when, by consent, the sale of

the bouse in Borah Bszar Street WBS set aside, and tbe
Commissioner was directed to Bell both houses, to take au
account. of the administration of the estate of the testatrix,

and to ascertain and report how much of too proceeds of the

two houses was applicable to the charitable purposes men­
tioned in the will of tho testatrix; and the sum of Rs. 5,5-.\,0
was directed to b9 paid to the detendsnt Val:abhbMi Lallubhai

in full satisfaction of his mortgage j the respective costa of
the Advocate General and of the plaintiff down to the date

of decreo were directed to be paid out of the estate of the

testatrix, the defendants other than the Advocate General

being directed to bear their own costs. The question of

further costs not provided for by the decree was reserved,

When the suit Was in the Commissioner's offiee, one Abdul
Hahim Mallikji carne forward and claimed to be a mortgagee

of the house in Bazar Gate Street under a mortgage made

in his favour by the plaintiff, and requested the solicitors

for the Advocate General to consent to his exercising his'

power of sale under the mortgage. This request was refused,

and Abdul Rahim was informed that a motion was about

to be made to the Court to have him made a party to the

suit, when th'1 property would be sold in the regular ,!ay
before the Commissioner, and he (Abdul Rahim) would be
paid his principal, iucerest, and ceets out d the proceeds,

Abdul Rahim refused to consent to beecme a. p&l'ty to the
suit. on the ground that it was a more troublesome and
espensivq course tlfan that of exercising his power of 8llile. ..
under his JIlurtgagt!.

13
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_-,,:1~.J=-r- TbeCommissioner certified to the Conrt:that, under .the
VtilltC'h~. ta f h . . ibl f h'Lakhmidhat:d ClrcUDU! uees 0 t e C$Se, It was nnpoeei II or tm to pro..

.Ad
fl. to ' ceed with the sale of the Bazar Gate Street property.

Vooa

~~at Ou the 24th of Apt'il1871 the Acting Advocate General
(the HtmO'l'able 4. H, ScOble) moved that the decree in the
suit, and all proceodings therein, might be amended by
makaing Abdul Rahim a party thereto, and that a direetion
mi~ht be made lor the payment to Abdul Rahim, out of the
lnoneye to CQ1Jle to _be hands of the Commissioner from the
proceeds of the sale of the .house in Bazar Gate Street, of the
principal, interest, and costs due to Abdul Rahim. under hie
mortgage-deed, The motion, by consent, was adjourned,
and came on for disposal on the 5th of June 187 J, when.

The .Acting Advocate Gefleral moved in the terms of the

notice of motion.

Marriott, for Abdut, Rahim; opposed the applicationj-Tbe,
only section of the Civil Procedure Code that gives power
to the court to add a defendaut to B suit is Sec. 73, w,ieb
enacts that if at any kearing of a 8uit it appears to the .artlt' ,I

that all parties who claim an interest in the subject-matte' i1'

of the suit have not been made partied to it, the COUl't mand y
adjourn the hesrieg and direct such persons to be Ul&Ab&i.ie

J for
pertiea The hearing of the suit.is now over, a final de Icr88

d d h . ha h f li .1 con.has been, ma e an t e section 8, t ere ore, no app If B riiQll..
l'here would be no advantage in adding a defendant ~? 0 this

, ,~

stage of the proceedings, as he could Dot be affected by the'
decree already passed in his absence. The proceedings: mOliDulIt,

therefore, all be commenced afresh [BAYLEY, J., refer to .~ed to
Sec, 35, where the Iasguage used is differeut. A ,jded l:llaintift'
out of British India may be compelled to giv r,( mort~uritj

" in any stage of the suit,"] The wording of tl: .ldas. section.
shows that the power of adding a p"rty is inte: .1tionaIly COIl«

fined to the hearing. He cited m'Uthayamrw .istmJi v, T1.rurnala.
Ga'l.tdan (a), Kaj KishO'l',e D08866 v. B'Ud<:'110U~~en Ch'U'nder (b)
Rid1I.nath Sahoy v. Gopee Sa~oo (c). 1)1).11

; at:

(a) 4 Mad. H. C. Rep. 22. (b) 6 C:.Ic. w, -Rto 8ep. Civ. R, 298.
., (c) 14 tu«, Civ. R. 90. .lOUBef'
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)1uyhe1.V, for t!}e defendants other thsn too Advoeate

General, also opposed the application.

The Acting A.clvocat~ General, in reply :-A defendant

msy be added at anytime prior to final decree-that is, final

decree on appeal: K1'ishnabai V-, SOfHtMi (cl). The only

difficulty here arises from the anomalous position of the

Commiaeiouer, an officer no~ contemplated by the Code, to
whom the court delegates a portion of its Junctions. What

is going on before the CommiiSSioner is, in contemplation of

law, going on before the court, He is not acting minis­

terially only. He has Judicial fuuctions to exersice, 'i'ho
directions that he is carrying out would in t~e .tIlofussil bo

carried out by the court at the hearin 3- Tbe hearing before

Sir Joseph Arnould was in fact a portion of the hearing of

the suit. and an inserlocutory decree only has been made,

~he court has, therefore, I submit, power to make Adbul

Rahim a p lrty to the suit. fer he claims an interest in its

Imbjecl;-rrll.tter, and is likely to be affected by its result.
]BA~LEY, J. :-What is there here for me to edjoum i] Your

Lordship can stay or adjourn proceedings before the Com­

missioner, and fix a day for the nearing of the suit in court,

[BAYLEY, J. :--1£ I grant this application, the proceedings

will have to be com nen sed de novo.) Yes, in theory, but

in fact there will be no difficulty in that respect, Tbe mat­

ter will at once be sent bick to the Commissioner, and

be will then proceed with sale,

Car. ad». vult.

BAYLEY, J. (after st!ltin~ the above facts and proceedings

l'Ootinued):-Now in these cireumstuuees the present appli­

.tion is made by the Advocate General, under Sec. 73 of

~&9 \~' of Civil Procedure, to have Abdul Rahim made a

lmrty ,<0 "this suit. That section provides that • if it appear

ao the Ci~\lrt, at any hearing of a suit, that all the persons

"ho may be entitled to, or who claim some share or interest

J!' the subject- matter of the suit, und who may be likely to: be

affool;l3d by the result. have not been made parties to the suitr

JP,71
V~:alc:l~

Laxhmi e hund
1:.

;\,1\'0(: It,
G enrr.rl
d al
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-..,,.....1,...R_71~the Cond may adjourn the heanngof the suit to II future daf.
Vakatcha.'l~ d di t h h h II r., d ith I' iffLakbmicbau d an iree t at sue persons s a U6 ma e Olt er p aint) 8

e. or defendants in the suit, as the case may he." If the words
Advocate .
General of the section I have jm.t read are .:to be construed strictly

e{ "l. acd in a literal sense, the present spplieetioa would probably

be ucsueeessful, as, speaking strictly, the proceedings which
are DOW being carried on before :Mr. Fox, the Commissioner
of this eourt, can hardly be iber' as a hearing of this

suit. The euit oas al~' t least partially, by

Sir Joseph Arnr '0 ~~~ ~een made in
h. Havi'-' ,< ~. ~ 9" ~ .'my power to

~~~(Sl7:c
makl ~. '9: .~ ~ ~e of the proceed-
iIJ!!s,,.J. ~ ~. ~ ~ Go::; ~practice in which it is
~ ~ ""...... '#<l ~'~ -

desirabl, ~o,\ '0 ~ ~ GO ~'.lity, I consulted wizh
the Chiet ~ (Jl ~ ~ '\. ~AlJd he authorises me to
state that .jJ'~(GCb ~ \ ~,hinking that the words

of Sec. 73 \: \. '\ ~ ·al interpretation, So as to
carry out the ~..~ ('lJli~ntion of the Code, seeing tbg.t iii

..,..<Y1
is now applied .' .d brought on the Original Jurisdiction
side Qf the Hi{,tl Court, where' the practice and machinery

inherited from the Supreme Court lire en ".:ely different from

t.he practice and machinery of the Courtk in tho Mofl1S8iJ~

for the regulation of the proceedings in which that Code

was originally enacted. This section of the Code must, in my

opinion, be construed liBerally, and when necessary adopted
~y P'T!e8 to the requirements (If this CJurt on ita ordinary

Original Jurisdiction side.

'That such adoption may be sometimes necessary is indi­

eated by the marked distinction between the mode ia whicb

the procedure of the High Court is regulated br the' twa.

Charters under which it W&'!l respectively established and

continued, as will be soon on referring to C1.. 37 of the original

Utters Patent and comparing its provisions with those of the

cocrespondiDg section (CI. 37) of the existing Letters Patent.
->

The original Lett.ers Patent of 1862 provided that the

proceedings in Civil suits of every description between party

and party brought in the High Court should be ragula£ed

hy tb.Q Code Qf Civil Procedure (Ac~ VIII--of 18~j, and' bY'
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'Wcb further or other enactments of the Governor General in -.,....-,..\ki 87 hI, a:\ v akatc ai,
Council in relation to civil procedure ail were then in force. r.:.akhrniehalld

e.
The existing Letters Patent of 1865 provide that it shall Advocate

be lawful for the HigbCourt of .rudieature at Bombay from G~~'~~~l
time to time to makail rules and orders for the purpose of
'regulating all proeeedings in civil cases··· Provided
that the said 'ligh Court shall be guided, in making sneh
mles and orders, as far as possible by the provisiona of the
Code of Civil Procedure, and the provisions of any law which
bas been .nada amending or altering the same by competent
legislative authority for India. The inapplicability of the
Code in its entirety to the High Court procedure was thus
in 1865 expressl y recognised, and the J U.jges·.fere given
power to modify its provisions Be as to make them applicable
to the state of things to which they were to be applied-
Bearing this end in view, and considering that the suit is,
to acertain exteut, still being beard by the court's delegate,
and that no final decree can be made until after his report
has been submitted to the court, I think I must aold the words
I'at any hearing of a suit" to include such a case as the present,
and read them as equivalent to "in any stage of a suit," the
words used in Sec. 35, to which I drew attention duriD{tt~

course of the argument. A court sometimes feels compelled
to eoustrue the words even of an Act of Par liament in a
seose different from the literal one, 808 for instance in the
case of H. H. R'UC1~rnaboye v, Lalooblwy Mottichund (e), where
the Lords of the Privy Council, after two arguments, and in
a very elaborate judgment delivered by Sir John Jervis, c.J.,
held-reversing the decision of Sir Erskine Perry, C,J.,

.and Yardley, J., in the Supreme Cour of Bombay upoo
that lIood other points-that the words in the St3tute of
Limitations 21 Jse, I., c. 16,8. 7, "beyond the seas" were
BY~'~ '\~'ous in legal import with the words "out of t.he
realm $ <\r "out of the land" or "out af the territories," and
were D~t to be construed literally. I think, therefore, and
wo does the Oble{ Justice (who is not, however, responsible
for the above reasoning), that the court has power to "make

(eJ [) ~oo. Ind, App. 2M.
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1,Q71.
-Vakat':iJau,~

Laithmichaod
tI.

n.dvocate
General

e! at.

June 27.

B:))(BAY BlOB COURT llI:ftJ&1lI.

Abdul Rahim Ii par~y, and I order him to ?e made a party
as defendant. He mast of course be summoned, and have
an opportunity of being heard, The summocs will issue

forihwitb, returnable on the fi1'llt day of August nex, on
which day the cause may be set down for hearing. A written

Il~atement must be filed by Abdul Rahim within iour weeks
from the service of the summons upen him. I order the

coste of all parties who have appeared on thi» application

to be paid out of tblf estate.

Attorney for the plaintiff: Shamrav Pandura1l1J.

Attorney for the Advocatf" General: R. v: Hearn, Gov­
ernment Solicitor.

Attorney for Abdul Rahim: H. E. Hope.

Sul/,# No. 347 oj 1870.

Kli.MJI COA.TURBOUJ et al. • Plaintifflf,

SIR CHAilLEe FOIIBJ;8, Baronet, etal. • ., Dejtmda1l.t6r

JuriMlidion-CaUH of Actioll-lY.hokCau3fl of Action-fJMTyi1/g _
(1f Business-LetteT8 Patsnt of High f!tJUTt, Cl. 12.

The defendaets resided ami c...rried on businese in Louden, and em­
plo~ed Sir C. l+'. suJ Co. as their counnission agenta in 110 III hay. The
plamtifts at Bombay executed a power of attorney in favour of tho
dcfeudants to enable them to sue in EII~lill1d for certain money due to­
the .,lo.intiff8, and handed the power of attorney to Sir C. F. and Co.,
who undertook to forward it to the d'· '\~~?tll ill London.and tl.Jaa.t~e
defendants should endeavour to recove ; nsoney 80 dne to-the plaintiffs•.
The defeudaut« recovered the OI01ley I $ ~lgJalJ(l for the plaiu.tiff~,.but
did not trausrnit it to the pramtiff's ill Be. Jay.

In a suit broughe I y the plaintjffs to r~ver the money so received hy
the defendants, it wall held that the cause of action hall not arise" wholly
in Bombay, and that the High Court, under m. 12 of its Letters Patent
had no jurisdiction to entertain the claim, the leave of the-court to file the­
suit Dot having been obtained.

Where an EIJ~1i8il firm, upon the usual terms, employs a Bombay firm
to act as to t!'e English firm's commission agents in Bombay, such Eng­
lish Ihn docs not thereby render itself liable to be sued in the HighConrt
of Bombay, as it does not carry 00 hueiness within tho lecal jurisdiction
of such High Guurt within the meaning of the above clause of the Lettera
Patent.

THE !aets of t,hie case are fully set out in the jUGgment of
the ceurt, ·It was tried by BAYLEY. J., in f) Division

Court, on the 8Ll) of June 1871-'and aubsequeatdays,


