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Appeal No. 172.

SAVARLAL KARRANDAS....ccoceveneee... (Plaintiff) A ppenllant |

OrS NizsuppIN hin AspUL
KARIM.uvsuvrerseenrennisenenasneneness (Re8pondent) Defendant

Boua fide Purchaser without Notice-Titl e—Omission to make proper
Inquiry into title—Acquiescence of Owner— Buiiding errected upon (and
by Purchaser— Owner Lyiny by -—-Compensation

In order thata purchaser of iinmoveable proparty from a Bipdua i the
Jsland of Bomwbay may be eatitled, as agaiust tho benodsial owner of
such properiy, to set up the defence of being a bona fide purahaser with-
out notice, he must show that ho has made all proper inguiresin to thoe
ti‘le and as to the state of the family of his veudor, and his veudor's

predecessors in title for a period of twelve years at least buiore the
dete of his purchase.

Whera a purchaser claims to hold land which he has purchased from
o third person ou the ground that the owrer of such land has acquiesced
in the sale, the purchaser must show clearly that the real owner was a-
ware of the sals at the time it took place.

Where the owner of land was not aware of ite being sold by his father
to a third person, but, having heard of such sale, subsequeatly stood by
aud allowed the purchaser to build upoa tae land, it was bLeld that the
owoer could not recover the laud without compensating the purchaser
for the building erected by hiin upon the land, and thiee montha

werg
allowed to the owner within which to pay such compausation.

HIS wae a suit instituted by the plainti to rocover a
piece of land, with a dwelling-house upon it, being No.
96, Duncan Road, at Bombay.

Tbe suit was heard by Greew, J, in  August 1870, when
the following facts were given in evidence for the plaintifi —

One Ménikehand Néndbhdi, the grandfather of the plain-
tiff, separated from his only trother’s family in Jaouary A. D
1831 Mdceikchand bas thres sobs—jamndd4s, Karsandas
(the father of the plaintiff), and Pucshotawn. The eldest
Jamuoddds, wes borp before the separation in 1581; the dates
of the respective births of Karsandds and Purshotam did
not appeac from the evidence given, but Karsandds (and
apparently Parshotam also) was born before the year 1843,
In the lastmentioned ycar Menikchand purchased the pre-
mises in Duncan Road, the sabject of the present suit. Ha.

» 1871,
June 1U,
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1871, ‘was then living joiptly with his sons. N3 eviJence was
gt‘;::;éh given as to the sovrce from which the px'lrchase-monéy of
. this house was derived by M4nikehand, but 1t appeared that

Ora Nizsuddio. . ; .

Mdaikeaand kepta grocer’s shop in the Nul Buzar, o9 well
a8 & warehcuse at the Bandar, and traded to the Malabar
Coast. The conveyance of the promices was taken in Maoik-
cband NitbdblLai’'s own name Jamuddds gseparated from hia
father, Manikchand, in Junuary 1849, when he received cor-
tain property as his share, and gave a release to his father,
Karsandds, who was eaid to be a grambler and a man of very
dissolate babits, did nat formally separate from his father
but, shertly a'ter Karsandds ssparation, received scine pro-
perty from his father and went with his family to live seva-
rite from his father. Pursictam continued to live jomatly
with his father until the death of the latter.

On the 8xd of January 1851, Manikehand mads  Lis will
and (smongst other things) thereby devised the Duncan Road
premises and anotler bouse in Jagjivan Kikd Sureet ty  his
graudson the plaindtl  The plairtiff was then about fuuricen
years of age. On the 4th of May 1861, a relcase, of wh'ch
tha followiog is a trauslation, was given by Karsindds to bis
futher, M4nikeband :—

“ Shri 11 To Dhansdli Manikehand NAnibnril ; writien by Bhe

Te
Karsandds, the son of the living Mduikchand To wi: I _ive 1

to you as follows: —Oun the thy day of Mdg=ar Vi ly S 17 (ood
ary 1861) you in yoarlifetime made your st wiil in dlie noesmes o
Chauderdv Moroji the solicitor.  In that will yon Lue dawcliig

there shiould be given to my son Chiranjivaidal S8 aided, toe = of

e the living Karsandas, two houses: (¢ e. )Oue hinuse ritontad 000
jivan Kika strret,adjoining that of Gujé Jiva, aud ozeliouses St ORI
site to Durgd Devi on the Duucan Road. These hoases yau, ol yorr nva
free will aud pleasure, in your Ililetime, have this day made over tone
The rent thereof from this day is given inte my possieion ; and 2z to
whatever deeds, papers, &t vonchers 1e .oy 10 thi<e hotses Uwre were
with you, all these I have carefully taken poseession of. For that [ have
exccuted this release and got a counuterpart execatad to mie, and (rom this
day Tam to have power over the reat of the abovenwoed houses, Youa
bave no clain therron. 10th Chaitra Vad 8. 1917 ((4¢h dMay 15¢1)
(Signed } % KARSANDA3 MASNTLCHLIND.

The plaintiff at the trial produced two leiters, each bearing
date the 4th of May 1861, which be statel bal been signed
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by .l.ns gran'lh.b.he.r Minikchand and given by the letter b;ij'zkllal

to him ( the plaintitl). Taoese letters were addressed to the ;Kammda,

tenants of the preinises in Duncan Road and Jagjivan Kikd + = o
. . . Ord Nizamudin

Street respectively, and required them to pay the rent of

these houses thenceforth to the plaintiff. The plaintiff alleged

that he took one of these letters to tho tenant of Duncan

Road premises and showed it to him, and that the tenant said:

“How can I pay you the rent, as you area minor? I will

op3n an acsiunt in the nams of ysur father and pay to him.”

The plaintiff was then livlug with hLis father. The octhes

letter che plaintiff alleged that “he tock to the tepant ¢f the

house in Jayjivan Kikd Street, who opended an account with

the piaintith on the back of the letter; that the plaintiff

received renb under it for seven or ecigh moutls, atter which

bis father, Karsandds, received the reut; that the letter was

cencellod and given up to the plaintiff by the tenant when

the leiter vacited thbe house” 'These letiers were not an-

nexed to the plaint, bat no attempt wai mads in eross.

examination to impeach their genuineness.

Mdnikchand Nindbkdi died in the mildle of the yesr
1863, The plaiutilf and bis fatuer were then living together
in a street near Dancan Joail and  Jugjivan Kikd Street.
The facher retained possession of the docawents relating to
the two houses u:d received the rents of them., On the 13th
of October 1864 Karsaudds (as the plaintitf allegad, without
his kuowlelze) suld the premises in Duncsa R-ad, which
then stood in the Collector's bosks in Mdaikehanis name
to one Dsvji Hirji, who was ab that time the tenans of the
Jagjivan Kikd Street houss. At the time of the sale to
Devji Hirji there wss no bailding standing on the Duncan
Road propercy, tho builling that had originally etood upon
it having fallen or been pulled down. Beiore Davji's purchase
s battaki vvas besten in the wueighbourlood, in the ;19\101
manner. Devji Hirji about the same time purchased the
bouse in Jagjivan Kikd Street from Karsandds The plaintitf
stated that be became aware of the sales of the two houses
gsoms sime after they took place, from irquiries he made of
workmen who were repairing the Jagjivan Kiks Stireet houses
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that thereupon he remostrated with his Isther aud asked
him wtat be bas dope with the purchase-morey, wben” his
father became very sngry and turned the plaintiff out of big
houze,

The plaintiff then went to live with Lis maternal cousin
in another house in Jagjivan Kikd Street. Dovji Hirji sold
the premises in Duncan Road on the 9th of January 1863 to
the defondant. Advirtisements of the sale were inserted in
the Nativeaund English newspapers. After purchasing the
property tne defendant erected a shed upon it at a cost of
asboout Rs. 1420. The plaintiff gave notize of Lis elaim in
Sépember 1869, and excused his delay by stating that he
was young and without means when turved out of his father’s
house, aud that for a long time ho was unible to ascartain
the name of the purcbaser of the houase in Dancan Riad,

Upon the above facts, and not being satisfied with the
truth of the plaintiff’s story us to Lis igznoranea of the sale”
to Devji, tbe learned Juige held that (even assumisg tuad
Misikehand had powerto dispose of his iinmaveabls property
by wiil in the minoer hs had dous withous the assms  of
Karsandas) the will of Mdnikchand was revoked by the sud.
sequent releass of the 4th of May 1831 ;zid that, even as.
suming that not to be 80 by, the plaiatif know of and azyui-
esced in thesale to Devji. A decrse was mads ia favour of
the Jefendans with costs,

From this decrse the plaiatiff appasled anl the  appeal
was argued befo.e WEstaHpe, C. J, sud Sa 6245, J, in Juns
1:71.

Anstey and Slerling for thaappellaot:-There i3 no ground
for questioning Mianikehan s power to duvisa this propersy
Ménikchand was a sepirste’! Hiadu Ty reuder kim such
a formal petition proved o, smenbary evijensy i3 nob
necessary : West and Baniee's Digess, Pure Il iateodusiion
P. 12 ; Sreemutee S. Dossee v Kartick Churn 3ura (a) :
Mussamut Deo Bunsee Kooer v. Dwarizanath (0 Lulia Moka

(a) Bourke's E>p., 326. (b} 10 Cale. W. Bep.Civ, T, 273,
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beer Pershad v. Mussamut Kundun Koawar(c). The dostrine ,_‘__lﬁ?f;_._,
is discussed in Luzimon R.Sadasewv. Mullar Row Bujee (d)- ’::a:,’”'k,
'lbenrop;rty beinyg scli-acquired, Ménikcband Lad full power =

. -4, Ora Nizumeddio.
to'dispose of is by will under Mitdkshard law, and Karsandds
in any caso bad = right to dispase of it: Muddon "Gopal Tha<
koor v. Run. Puisic Pundey ¢). The release is nct a revoca,
tion of the wit, Lui rather a recogsition (and if necessary a
ratifieation o’ v by Xarsandds TUczderthe terms of the
release, wiem vead by the Might: thrown®onits meaning by
the eontermporanesas letters written by Mdnikchand, Karsan-
@43 became a trustcr end mavager for his son the plaintiff,
Gopekristo Goszin v. Gungupersaud Gosain (7). The sub-
sequent rece:pt of rent by Kaersandés is, therefore, quite con-
sistent with tho mosning contended for.  The only Guection
that remaiss is, Did the plaintif acquiesce in the sale by
Karsanads to Devii?  We costend that he did not.. He was
&b that time under the penumbra of in‘ancy, acd, even if he
knew of tho ssle, would be entitled to protection. Mere
lying by under circamstances like the present does not
amcunt to eequieszence: Jorden v. Money (g). Sce, toos
Phillipson v. Gatty (k), Gregery v. Gregory (i) There is (as
i3 sdmitted by the court below)no direct evidemce that
the: plaintif knew of the sale to Desji Hirji, and the
ecurt will not presume such knowledge on the part of ‘the
plaintif . from the mere faet of his having been living with
his father at the time, or from the fact that a batfuki was
beaten. Besides, Devji Hirji cannot be considered a bona fide
purchaser without notice. There was enough to put him
oninquiry. The lend stood in  M4nikchand's name, as also
the title-Ceeds, and the purchaser was, therefore, bound to
mwake full irqniries into the state of Mdnikchand's family
and whetker he had madea will. He was pot dealing even
with the apparent owner, aud is not entitled to protection :
Bishambur Naikv. Sudashech Mohapatter (j). The defendant

(c) 8 Itid. 1t6.  (d) 2Knapp,P. C. C. 60.
o re) 6 Cale. W. Rep., Civ. R.71.
(/) Norton's L. C. on Hiudu Law, 134;5.C. 6 Moo, Ind. App. 53,
&9)5 Ho.Lo. €a. 185, 213,
«(A) 7T Mare 523., (i, Cooper20l. (f) Calca W.Rep, 96.
u o

b
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Rorsandée G Wa8 aware, is in no better position than his vendor.

2

Ord Nizmuddin.  Maynetw and Latham, for the respondent :—we admit that
there need not be documentary evidence to prove partition,
and that the factum of Ménikeband's will is proved ; but we.
contend that the release is in its terms cleary an instrument
of gift of the houses to Karsandds. and, thercfore, pro lanto
a revocstion of the will, It is impossible to believe that the
plaintiff was iynorant of the sale made by his father, with
wdom he was then living, yet admittedly he took no step to
prevent it or warn the purchaser. Having thus stood by,
and allowed an innocent person to purchase, he will not now
be allowed to set that eale asile. His want of bona fides 1is
proved by his delay in bringisg his suit or giving notice.
Even when, as he admits, he went to the premises in 1865-
1866 (and the building of the shed was then going on),
he gave no notice. Under these circumstances, we contend,
he cannot now recover the property : Ramsden v, Dyson (k),
recognifed as law in Iudiu in.the case of Narayan v. Bhola-
gir (1); Basselt v. I'orworthy (m) The cazes relied on by
the appellants are cases in Which ceuz-qui trustent sued their
trustees, and not innocent puichasers from the latter, which

‘i the case here.

‘Westrorp, CJ. —We should feel great difficulty in this
case in saying, form the evidence betore the court, that the -
plaintiff bas acquies¢ed in the sale made by his father of the’
premises in Duncan Road. He was a very vousg man at the.
time his father sold the houss, he iug thzn only just attained
his majority, and from the mere . *of there having been
afterwards a dispute between him nd his father about the.
purchase-money of the house, and of his subsequently stand--
ing by and tsking no steps, it would be difficult for us to
infer that he knew of sale at the time when it took place,
It lies upon the defendant to satisfly us upon that point before
we can give effect to the plea that he derives his title from

(k) Law Rep. 1;Eng. Ir. App 129, 140,
. (}) 6 Bom H. C. Rep, A. C. J. 80.
tm) 2 Wh. & Taa L. Ca, Eq. 19,
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e purchaser wh, rests his title, a3 against the plaintiff, upon, 1871

sn alleged acquiescence of the latter in the sale. But though KS:‘T‘S“:;'(‘;‘M
we feel this difficulty upon thac point of the defendant's case v
we are perfectly satisfied that the plaintiff must have known ™ Nizamudin
.of the building of ;the shed upon the land by the defend-

aat and Dbondu bis ageat. From -t.his; howaver, we caunot

infer that the plaintitf was cognisant of the sale at the time

it took place, though he must have koowp of it subsequent-

ly, as the plaintiff himself admits that he went to the pre-
mises in 1865 or 1866, when, it is proved, the building was
actually going on. The question thecrefore ariees, whether
before the plaintiff can recover the ;laud, the defendant is
not entitled to compensation for the building he has erected
upen it- Upon that point we are willing to hear caunsel.
As ta the will, we do not thiok that it was revoked by the
document that hss been calied the released (Exhibit E), That
document is explained by the contemporaneous letters writ-
ten by the testator, into the genuiepess of which, seeing that

no attempt has been made to impeach them in the Division
Court, we.do not think that we ought now to inquire, The
plsintif being the owner of the property, and not baving
been proved to have been aware of the sale at the time it
took place (though he must have (known of it subsequently)
it lay upon the purchaser, claiming tobaa bona fide purchaser
without notice, to show that, before he complated his pur-
. ease, he did everything that 'he ough$ to bave done and
‘made all proper inquiries. But that he has not dome. He
ought to have inquired how the property, which within
twelve years before the date of his purchase stood in the
narce of Mdnikchand, came of Karsandds, and how Karsan-

dds came to sell it, and what was his right to do sc. Not
baving taken ordinary precaution, he cannot now be ellowed
‘to benefit by his own waant of care. He ought tv have
beer able to satisfy the court that he bad inquired into the

title at least during the twelve years preceeding his purchase,
Woe are ready tb hear counsel upon the question whether
op our,view of the case—namely, ,that the plainiff d¥l not
know of tho sale at the time it took place, but subsequently
beard of it. and afferwards remained silent’>when he must
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have knowhn that the defendant was buildit(g' upon the land
—~the latter is entitled ;to compensation for the money he
has expended in improving the property.

Latham aud Muyhew, for the defendants, were heard on
tl:is point, and cited The earl'of Owmjord’s Case (n) [WEST-
rorp, C. J., referred to Powell v Thomas (0), and East India
Co. v, Vincent (per Hardwicke, C. J.) (p)-] Savage v. Foster
(¢) snd Jones v Smith (r) were also cited,

8t yling was heard in reply on the question of the avount
of compensation to he allowed to the defendant aud on the
question of coste.

¥Er CuniaM :—The decree of the Division Court must be
varie] by ordering {hat the plaiutiff do recover from the
defondant the Dhnean Road house an payment by the plain.
tgiﬁ]'witvhin three calendar montiis from this 10th aay of
Auguet, cf the sum of Rs. 1,240, and in the event of the
plaintiff paying to the defendant the said sum within such
period esch party is to bear his own costs ; but in the even$
of the plaintiff failfng to paj' ‘the gaid sum within threo
calendar months, then the decree must be for the defeudant
with cos's. ‘

Déeree aecordingly,
Attorneys for the plaintiff: Jefferson and Payne,
Attorneys fuii% defendant : Shdpurji and Thaburdds.

(n} 2 Wh. & Tu. 548 (3rd ed). . '¢a) 6 Hare 300, (p) 2 Atk, 83
fqr 9 Mad, 35, fr 1 Hare 43.



