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Appeal No. 172.

~AVAKtA:LKARSAND!8 (Plaintiff) Appsnllafi.t, ,
OR..( NIZMUDDIN bin ABDUL

KARiM (Re8pondent) Defe'T'&dant

Bona fide Purcha!er without Noticil-Tit! e-Omissioll eCl /flof,1I prroper
Inquiry into title-Acquies<:e;z-;e oj OWlIel'-Buitdi;/g tm·(;·;teci upo~ ~an4

by Pur<:haser-Owller !yiny by-C(III1PellU~tio:1

In order that a purchaser of immoveable prop~rty from a Hindu in tht

Island of Bombay may 00 entitled, as ll?"aill;,t tl.e bJn~:i)ial OWf1~r of

such property, to set lip the defence of being f\ bOlla fle purchaser with.

out notice, he must &',O\V thnt ho has mild'! Ill! proper inquires ;'1 to the

ti~le and as to the state of 130 family of his veudir, and his vendor's

pr edecessors in title for a period of twelve years at least before the

dete of his purchase,

V:'hfra a purchaser claims to hold land which he has purchased from

II third person ou the ground that the owner of such land has acquiesced

in the sale, the purchaser must show clearly that tile real owner Wild a

Ware of the sale at the time it took place,

Where the owner of land W~8 Dot aware of H8 !Jcin~ sold by hid father

to a third person, bur, having heard of such Hale, eubsequently stood by
and allowed the purchaser to build upoa toe land. it was held that the

oweer could uot recover the land without compensating the purchaser

fOT the building erected by hi.n npon the land, and three months 'Ir~r~

allowed to the owner within which to pay 6[1,,11 compensation.

THIS was a suit instituted by the plaintiff to recover l\

piece of land, with a dwelling-house upou it) being .No.
96, Dunean Read, at Bombay.

The snit was heard by GREES, .J, in 1\ ugus~ 1870, when

the following facts were given in evidence for ~hl,l p.lajJ;ltifi;.-

ODe :Mlinikcbe.nd NanabMi, the grandfather of the plain

tiff, separated from his only brother's famil, in JaDuary A. D

1831 Maoikchand has three Boos-iaIllDli.das. Kusmdas
(the father of the plnintiff'), and Pu.ahota.c. The eldest

Jamn6.da.'3, Wl'~ born before the sepsrction in E 31; the do.te~

of the respective birtbs of Keraandas nod Purshotam dill
Dot appe....· from the evidence given, but ~l),rsll.ml.as (and
apparently Parshotnm slso) WIl8 born before the year 1843.

~n the lastmentioued year Manikchand purchased the pre

mileltin Duncan noad,the 511~ject of the pregen~ suit. 'Il;,

• 1871.
June IU,
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1871.wt1.8 then Ii\'in~ joi}lt1y with his sons. NJ evidence wa 8
Sa\·ak)~I. b f h' h h' . rKaraandas grven as to t e source rom w IC t e purchase-money 0

'"'-'- .." ,this'house was derived by l\Hnikchand. but It appeared that
VrlI Nlz.wuddin·ll • 1 ik d k 'h' 1 U 1 B 1..uam ccoan cept ~ grocers sr op In tue ~VUo tGZ,lr, n.'l wei

as a warehouse Ilt the Bandar, lind traded to the M>l.Iabal"

Coast. l'he conveyance of the prcmirea was taken in Mauik·

ehand NlitbabL8.i's own name. Jamuidti'l separared from IlIIi

father, I11<i.nikchaud, in January 18<t9, whon he received cor

tain property as hia share, sud gave a release to his Iathe r,
Karsandds, who was eaid to be u grambler an] B man of very

dissolute habits, die) not formally separate frcm his Iathe r

but, shortly Ii' tel" Kursandes seperatioa, receivc:.l scrne pro
pprty from his btllel' and went with Lis family to live Stlya'

r~tp, from his fatller; Purshctam cont iuued to live jomtly

with his father until the death of 1he latter.

On the 3ru of January 18(31, M~nikcha:d ma.lo Lis will

and (amongst other tbingl:l) thereby devised the Duncau Rosd
premises and anot,!.er house in hgjiva::l Kild. Screet b his

gr;;,nd~o[) tho pl!lin~ift The pl.'\irtiff was theu about Iourtcen

years of 1\;:;0, 00 the 4th of Mil.Y 1861, a release, of whch

tho Iollow iog is !I. translation, Wa!J given by Ksrssudds 1.0 b is

father, j\1<:~nikch~nd:-

" Shri q To Ehall,:-ili ~1:\nikcTI~~(l X:\n:;r':1:lI; \';ri~: ~:1 1,:" 1:11 ',T:":i'

Kar".1n\::L, the fOn?f the Jiving :'1:bi;';,']l;lIld To v;i.: 1,,:," j I 1,;i:I.':;

to }"n .1R Follows: -On the 5th lhr of ~l:~:";"-lr \'",1, S J ~117 (:,(,1 .j"I.'

ary 1861) yon in yonr lifetime made j'our h,,,t wiil ill i:",' :""o"l!C:,~ ,.,;- :1[,

Kliallller:-iv \toroji the solicitor, In that will y011 L ,\ c .\,i'~"'l',i ,:, It

there ~h0:1Jtll'e given to Illy son Chiranj;I,ai,l.:\j ~::~.lj:::,i, t.,' ,,,, C ~

(file) the Jiving- Karsandas, two houses: (i e,jO:te ],,,,,';C f.,t";,,.: ;" ,:,:;:;

jiv.in Kik:l strrct.arljoiniug that of Guj? J; 'la, aud o;1e~J\.}i:')(~" ~; t i' ~ ,>~ 'j JTU

sito to Dllr~n. Dovi on the Duircan Boall. T1H:Sc hO!1sc'-1 )"";1, (1~' Y~lr~l' o v.i

free win "Uti pleasure. ill yoar li2etiJ11e, have thi-, \Ly JlJi\\l~ nvcr ,.1 .i.e

Tile rent thereof from this day is given in!» 'l1y P)j~:" ..ioi , ,\Pt: I1.S to

whatever deeds, papers,. au vouchers Tl\._uUfS II) t~lt";"':- 1H..nI:~~S t!l.l-r,~ were

with you, "II these Lh ive car crully taken po"il(',;,i,)n »f', Fo. th:\o, 1 have

executed this release and got a couuterp.irt exco.n e.I to n.e, ~~l:d lPHil t his

d.iy I aru to have power oyer the rent olll!C nbovcn.uu.«l h"""e".10<1

have no claim therron. 10th Chuit ra Vat! S. 1917 (4'11 :\1;;y lSCl)

(Signed) " KAES.l.~D.13 fuA;;ffiCH,\ND,"

The plaintifht the trial produced t\VO Ievters, each b'l.ring

date the 4tb of lby 1861, which he state': ha'J been signed
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by hls gr::m']t\ther Ma.nikchand and given by the letter ·1'l71 .

.~ hlU1 ( tho pl;itl~itf). 'I'nese let tars were addressed to the 'i::s:~I:~.
ten1\nts of the premises in Duncan Road and Jsgjivan Kika. • e.

. Or:l ~j~lUudiD
Street r0!'.p-lctin:ly,llO'l required them to pay the rent of •

these house'! theuceforth to the plaintiff The plaint iff alleged

that he took Ol!C of these letters to tho tenant of Duucaa

Road premises and showe-l it to him, and that the tenant said:

~ How can I p~y you the rent, as you are a minor? I will

open an account in the name of y',Ui fatber and P>lY to him."

The plaintitf was then livlug with his father, The other

letter che plaintiff alleged tha~ "he took to the tenant d the

bouse in Jl\gji\un Kika Street, who opended an account with

the plaiutitf on the back of the Jetter; that the plaintiff

received rent uuder It for seven or l:igh mouths, atter which

Lis father, Kars;\nIJu.-i, received the rent; t.lllit the letter was

eeueelled and given up to the plaintiff by the tenant when

the letter vac ited the house." Tbese letters were not an

nexed to the plaint, bllt no attempt waa mads in cross

examinatiou tJ impeach their genuiueue;;ls,

Manikcul1nd Nanibbii died in the middle of the ye~r

1863. The plJ.:lltilt' and hid fattler were then living together

in a street Dear D .rucan Huu,l aud Jagjinm Kika. Street.

'l'he father retained possession of the docaments relating to

the two houses Ii;d received tlie rerr s of them. 011 the 13th

of October 186-1. K'\rs::.ndJ.~ (:\'1 the plain tiff alleg~d, without

his kuowle 1ge) suld the premises in Duncan H.-::ad. which

then stoo.I in the CJllector';j bCJJk~ in !lLbikcll:llll';j name

to oue D J'!ji Hirji, who WJ.S at that time the tenanc of the

J.~Jjivan Kikll. Str eet hJU86. At the tiiue of the sale to

Devji Hirji there wss 00 bJ.ildin~ iitanding on the Duncan

Road propercy, tho bud ling that had ori~in.!l!y stood upon

it having Fallen or been pulled down. Before Devji's purchase

• baltaki qas beetr-n in the ueigbbourhood, in the ~~un.l
manner. Devji IIirji about the same time purchased the

house in Jilgji\-l.lU Kika. Street from Karaaudas, Tho plaintiff

stated that be bec.lme aware of the sales of the two houses

~me ~ime after t~ey took place, from Inquiries be ~r.Je of

wQr~meo whIJ were repairing the JagjivllD ~kIi. Street ho~ei



_'_ t!;7t.. that tbereupon he remonstrated with his fl!t11er sud asked
~Itavaknr- . '. , b hi
Kllr~t.t:Jil.~ han wl'st be bas done witb the purebase-money, wen, IS

" e, l' t'ather became verr Imgry and turned the plaiatifl' out of his
Ora ~lza:r.l:c, in h

.mae,

The plaintiff then wcnt to live with his maternal cousin

in another house in J.lgjivao Kika Street, Devji Hirji sold

the premises in Duncan Rood on the 9th of January 1865 to
the defendant, Ad\~rtisemeotsof the sale were inserted in

the Nat! \'6 and English newspapers. After purchasing the

property the defendant erected a shed upon it at So cost of

aboout Rs, 1,420. The plaintiff gave notice of b is claim in

Sepaember 1869, and excused his delay by stating lbat. hs

W&1i young and witbou~ mean" when turned out of hie fathel·'a
bouse. and that for a. long time he Was unible to ascdrt1loill
the name of the purcbaser of the house in Danean RJa.il

Upon the above facts, and not being satisfied with the

truth of the plaintiff's at:Jry ~s to lois i~nor.:mca of the sale "

to Devji, tlJele'll'ned J u.ige held that (even assuruiog .timt;

1Htlikchand had power-to dispose of his. immoveable prop~rt.Y

by wiiI i,lthp, manner h., ua.I d me wiLhJat the as:i~.It ot
K>J.rdaJi<1a1) the will of Minikc!lauJ W!l.S revoked by tho S1l3.
sequent release of the 4th or lhy lSJl; ~id tlut, (pen 11.3

Burning tb!lt not to be BO !)~~, the plaintizf know of and a~CIui
esced inthe 8~!e to Devji, A UCCrJd WJ,S made ia £r.'J~Ju.., of
the -Jefendanc; with c~ts.

From thiildecree the plaintiff app..,~!e;l, :>.1; I !;~ld Bppf1a1
w~s argued befo,e WEi)'ra')pl', C. J" f>uJ S.I..Gt::; r, J" in J une
1.::71.

.It.nstey and S/C'.1·linJ for th:3 iJ.p;-Je!h~t:-T!I"'!'~ i.,; no gro:JnJ
for questioning MAilik~:unl'.; pcwer to d~\'i'i} th;:l P~')i)Jrtd

Mr,mkcltand was a. sernrJ.to;\ Hindu. T.) reuler Li.n :;lJC~

a formal petition pr'h'o:l,i 'J. ~:ril~!}tH/ ' c':;k:(; l is n')i;

neceassry : West aud B'I~i\h"d Dj~tl::l~, P.;rt II" i::.toJu~~i"ll

p: 12 ; Srcemuiee S, Dossee v Ka.l·hck Cit/un Mitl'a, (a) :
MussamutDeo Bunsee Kooer v, DWJ.riawJ,th ('); Lal;« jJoi~

(aj I3ourke'. B'}P" 326. (b) 10Calc. w: Bep"Civ~r., ~73.



oJi8nr..u. CIVIL .JVJU8DIC'J'lC!t, vfi
bmo.Pershad v.~u.88am'UtK'Und'U" Koowa'l'(c). ThedoctriD8 _~!~_'._"
isdieeussed in Lui.imon R. Sadaseuiv. Nullar RO'W&jee (d). ~~~'~\:'~:AlI

'ibe!lropt:rty bejr.!~ self-acquired, Manikcband had full power . , .. e. ddi
. . Ora 4,1<:010 ID.

to'dispcse tlf i~ by will under Mitaksbara law, and ~1'8aDda~

in aoy ease had ,";(. ri;~ht to dispose of it: Muddon'(}opal Tha:

koor v. Hum. Buksl, Pt;I1/,r1£'j ,e). The release is net 8 1'0\'OCla.

ikin of tLe oro::;' but. l·:lo~.he~ a recognition (and if neeeesery 8

rs.tificaf,b"J (J:' i~ by K-:.rsl.md~ Uader the terms o~ the
release, \"..~,,~n read by tho lig~t.· thrown'on its meaning by
the c0r.temp'Ji.·.~I.(\):l3 letters written by Manikcband, Karsan

dad b\3CI1Tl1~:>' trustca 8n'l manager fer his son the plaintiff

Gopeleriet» Go~in v. Gu-ngupersaud Gosain (J). The sub
sequent receipt of rcn~ by K 'lr.~and~.s is, therefore, quite eon
eititent with tho ~lC>~niug contended fur. The only que-tion
that retnaics is, DiJ the plaintiff acquiesce in the sale by
K8r~llnclas to) Devji 1 We contend that he did Dot. Be was

at that time uw~,:,r tt'!l penumbra of infancy. and, even if he

knew of the sale, would be entitled to protection. Mere

lying by under circamstsueea like the present does not

amount to &cqui€8::ence:Jord'e'h v, Money (g), See, too.
Phillip80n v, Gatty·(It), G'regory v. Greg(Yf"!J (i~ There is (as
18 admitted by the court below) no direct evidence that
the plaintiff' knew of the sale to De~ji Hirji. and tho
eourt ..... ill not- presume such knowledge on the part of the

.plaintiff .from the mere faet of his baving been living. with
his father at tho time, or from the fact that a ba tt:lki was

beaten. Besides, Devji Hirji cannot be considered a bona fide

purehaser without notice, There was enough to put him

cn. inquiry. The land stood in Manikchand's name, 8S also

the title-Geed!', and the purchaser W8S, therefore, bound to

make full inquiries into the state of Manikchand'tl family
sod whether he had made a will. He was not dealing even

~ith the apparent owncr, sud is not entitled to protection:
BWw,mbur Naik v. Suausheeb Mohapatter t» The defendant

(c) 8 Ibid. llt. rdj 2Knapp,P. C.G.60•
• (e) 6 Calc.W. Rep'jCiv, It 71.

(fj Norton'sL. C. on Hindu Law, 13~ j S.C. 6 Moo. Iud. App.52.
(.oj 5 Bo.Lo. €a.I85, 213.

r(ll) 7 Hare 6~3.. 0) Cooper 201. (f) O!Uc~W. Rep. 96.

1-1
~
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__.--.!.!~1. ,-,,_ of wihoBe purebsee i\ is not even pretended ma~ the plaia
t;::rll~ tiff was aware, is in DO better positiJD than hill" vendor.

e,
Ora ~iZIllUddill. Ma']ltie'IiJ and LatlLam, for the respondent :-we admit that

there need not be documentary evidence to PIOV13 partition,

and that the factam :if Manikcband's will is proved; but we,

contend that the releese is in its terms cleary an iustrument

of gm of the hOUBe8 to Kal'8andas. and, therefore, pro tanto
a revocation of the'will, It i8 impossiole to believe that the

pJaintiff was !7norant of the sale made by his father, with

wJom he was then living, yet admittedly he took no step to
pt~vel1t it or warn tbe purebsser, Having thus stood by,
and allowed sn innocent person to purebase, ho will not now

beallowed to Bet that Bale as~e. His want of bona fide« is
proved by his delay in bringing his sui~ or giving notice;

Even When,as he admits, be went to the premises in 1865

1866 (and the building of the shed was then going on),

he gave no notice. Under these eircumstancea, we contend,

he cannot now recover the property : Ramsde» v, Dyson (k),
recognised as IIlW in Iudia in .the esse of Naraya.n v. BholG
yir (l); Bassett v. l"OM.ljOTthy (m~ The cases relied on by
the appellants are eases in which ceux-qui t'7V-atent sued their

trustees, and not innocent puiebesers from the latter, which

'is the case here.

WES'l'ROPP, CJ. ~-We should feel great difficulty in this
esee in saying, form the evidence belore the court, that the,
plaintiff has sequleseed in the sale made by his father p{ tbt.

premises in Duncan Road. He was a very ~'oung man at the.
time his father sold the house, hp itlg then only just attained
his majority, and' from the mere. ~ of . there having been'

afterwards Il dispute between him nd his father about tbe
purchase. money of the house, and of bis subsequently stand

ing by and taking no steps, it would be difficult for nsto

infer that he knew of sale at the time when it took place.
It lies u ron the defendant to satisfy us npon that point before

we can giveeffeet to the plea that :he derives hiB title from

(1e)Law Rep. 1,'Eng. Ir. App 129,140.
(1)6' BQalH. C. Bep., A. C. J. SO.

'(mY 2 \vh. cC:T;i1l L. ca. Eq.19,



,a plSrcbasor wJi'l" rests histoitle• .., a~inst the plaintiff, upon,. ,I~71.
aD alleged acquiescence of tile latter in the sale.BlJt though • R;;~~\~,I~a~
we feel this difficulty upon t'-30' point of the defeooant'll case . .' e, .

f . d . ' . Ora ~luJlludln
,we are per ectly satisfle thlt the plaintiff must have known

:0£ the building of ,the shed upon tile land by the defend-

ant and Dbondu his agent. From this. however, we cannot
infer that the plaintitf was cognisant of the sale at the time

it took place, though he rnust have know,n of it subsequent-

ly, as tile plaintiff himself admits that he waot to the pre-

mises in 1865 or 1866, when. ,it is proved, the .buildinj was
actually going on. The question therefore ariees, whether
before the plaintiff can recover the I land, the defendant is

not entitled to compensation for the building he has erected

upon it. Upon that point we are willing to hear caunsel.
As to the will, we do not think that it ....IAS revoked by the

document that hss been eslted the released (Exhibit, E). That
document is explained by the ecnteraporaneous Jetterswrit;-

ten by the testator, into the genuieness of which, seeing tba~

DG. attemps haa been made to impeach them in the Division
Court, we, do not think that we ought now to.inquire, ',rhe

plaintiff being the owner of the property, andnot baying

been proved to have been aware of the sale at the time it

took place (though he must have ~known of it subsequently)
it lay upon the purchaser, claimiog to bea bona fide purchaser

without notice, to show that, before he complated his pur-
,case, he did everything that; 'he ougMto have UOl)8 and

made all proper inquiries But that he h~ Dot done. He
ought to have inquired how the property, which within
twelve years before the date of his purchase stood in the

nsme of Mauikchand, came of Kars'lndas, and how Kllrs'ltl-

das came to sell it, and what Was his right to do so. Not
baving taken ordinary precaution, he cannot now be f.llowed
to benefit by his own waut of care. He ought; to have

been "bIe to satisfy the court that he bad inquired into the

tit18 at least during the twelve years preeeeding hi_ purcbese,

We are ready to hear counsel upon the question whether

OQ our.view of the case-namely. ,that the plainuff di1 Dot

k~ow oC the sale at the time it took place J U?t subsequently
heard of i~ snd aftOl'wardi remained silent' wben he W1l8t



'1<l71 have known that the defendant was bUildilg · upon th6 land

~:~;~':~~~~- -the laHer is entitled ito compensation for the mO!iey he.
r. . has expended in improving the property.

0::, :,~~" .iudin
Latham and Mu.yhew, for the defendants, were hea.rd on

this point, and cited Theeartot OXford's Case (n), [WEST
HUH, C. J., referred to Powell v Thomas (0), and East lndia
Co. v, Vincent (per' Hardwieke, C. J.) (p).] Savage v, Foster
(q) und Jones v Smith (or) were also cited.

St rling was heard in reply on the question of the amount
of compensation' to be allowed to the defendant aud on the
question of cOsts.

YER CUllI.A~~ :...,...The decree of the Division Court must be

varied hy ord81'iD2 ~hat tl1e plaintiff do recover from the

d~f<mdant'tb~D'b~ Road house on psymsnt by the plain

tiff,' within three calendar months from ~his 10th daiY of

AUgUft, ci tb~ sum of Bs, 1,210, and ill the event of the

plaintiff pa,ying to the' defendant the said sum within such

period eseh party is to bear his own costs; hut in the evens

of the plairitlff faUing to PlY 'the snid sum within throe

calendar months, thou tl~e decree must be foot' the uefeuuant
with costs.

~eree according!y,

Attorneys fOfti'e plaintiff: Jefferson and Payne,

Attorneys ~U¥=\defeoda.nt:. Shapurji a?Ul TMJ""/J/rdas.

[n ) 2 Who " 'l'1i. 64/1 rard ed}.. (0.) 6 Hare 300. (p) 2 Atk, 83-
(~1' ~ ftf~ 35, ("1 1 Hare 43,


