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this court may make with regard to the costs of the present __ 871

motion, and of the proceedings so removed to this eourt which };{i{)‘;::;;é
may be hereafter incurred. Following the form of ths pre- BB o1
cedent which I bave mentioned,l think the recorl of the ~pii co.
ressons for the removal should bein these words;—* And
it appearing to this court conducive to the purposes of justice
to make such order, and ecpecially on the grounds set forth
in ths faid effdavit of Charles Albert Wipter, sworn on the
1tth day of March 1871: It is ordered, "&e
Order accordingly.
Attorneys for the plaintifi: Jefferson & Payne.
Attorpeys for the defendants: Keir, & Winter.
Appeal No. 165.
April 20,

NarROTAM BAPO  ....oeeueeneenne ool Plasntiff ) Apgellant, —

GaNrATRAV PAXDURANG............ ( Defendant ) Respondent

Prescription— Easement—Twenty Years' User—Act XIV. of 1859—
Indian Limitation 4ct, 1871 (Act IX. of 1871).

Prior t o the pasring of lrdian Limitation Act, 1571, in order to give
rise to an easement by prescription over innioveable property in the is-
Tand of Bombay it was veceesary for 8 plaintiff claining wach an eage-
ment o prove twenty years' uninterrupled user of it,

THE piaint in this case stated that the plaintiT was pos-

sessed of a piece of land, with & house standing thereon,
in Agiary Lane; that there was & galli on the wesy side of
the bouse, abcut twenty four inches wide, which was the
property of the piaintiff, and that ths entrance to the galli
from the street (Agiary Lane) was througha gate and
thence over the land of the defendant, which had always
been open groung, but shortly before the suit was brought
bad been built over by the defendant. The plaint, in its
fourth paragraph, then stated that the plaintiff was entitled
to @ right of way ftom Agiary Lace through the gate over
the open ground of the defendant, and back again, for him-
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self and his servants and workmen with or without polss
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timber, scaflolding, and building materials, at all times of
the year. Para. V.: “ The said galli was little used exceps
when the plaintiff or his predecessors wanted ¢ o repair the
west wall of the house, on which occasions poles and scaffold-
ng were erected in the galli.”

The plaint then went on toallege an obstruction of the
plaintifi’s said right of way by the defendant, an1 prayed,
amongst cther things, that the galli might be declared to
be the property of the plaintiff, snd that the plaintiff might
be declared to be entitled to a right of way from Agiary
Lare through the gate and over the said close, and back
again, for bimself acd his servants* &e.

The defondant denied the plaintiff’s right to the galls,
and alleped that it was the defundant's property. He also
cenivd that the plaintiff was entitled to the right of way
climed in the 4ih parsgraph of the plaint

The case came on for hearing before Couch, C.J.,, en the
29th of January 1870, when siX issues were framed, but the
first and second only are material for the purposes of this
report :—1ét, whether the said galli in the plaint dezcrived
was the galls of the plaintiff} 2nd, whether the plaintift was
entitled tothe .right of way described in the fourth parn-
graph of vhe plaint.

TFhe evidence given at the trial showed that for more than
twelve years prior to .865 (whben the easement was inter-
rupted) the plaintiff bad been in the babit of making wss of
the galls for the purposs of whitewasking and repairing the
west  wall of his horse, and that the muaterials &c. had been
carried over the defendant’s open piece of ground, but tha
title-deeds of the premises elearly showed that the galli
belonged to the defendant 'The Chiet Justice fouud the
first and second issues ix fa: our of the def:udant.

From the finding on the second issus alone, the plaintiff
appealed. The appeal camé on for hetring before ‘WistRorP
CJ.,aud Baguxy,J. Its hearir ; was congluded on ths 15 of
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Peccmber 1870, Counsel for the appellant at firat contended 1871

that the evidence showed an uninterrupted user of the galli
&pd its approach by the plaintiff and his predecessors for
#wenty years, but failing in that contention they argued that
froof of twelve years’ uninterrupted ueer was sufficient to
establish the plaintiff’s right.

Anstey and Latham, for the appellant:~Twelve years’ user
as of right is sufficient to entitle the plaiotiff to the easement
bo claims in this ease. The English Pregcriptiou Act (24
8 Wm. IV, ¢ 71) does not apply to ladia, What law then
does apply? Theanswer 18 Act XIV. of 1859, See 1, ¢l
12. An eassewent or scrvitude over land is a fragment or
piece carved out of the entire ownership, and is clearly “an
interest in lsnd.” Of that interest the plaiutiff has had
possession for more than twelve years, and the defendant
cannot pow deprive him of that possession, for suits for the
recovery of any in%erest in immoveable prcperty most be
brought within twelve years from the time when the cause
of acticn arises, otherwise what was before mere possession
becomes ownership. Possession for twelve years creates s
‘title uuder the Act, and entitles the possessor to sue. Acg
XIV. of 1859 is thus in effect not merely an Act of limitation
but also one of prescripiion. This is the view taken of the
Act by the lLords of the Privy Couacil in the case of Guaga
Gobind Mundul v. The Collector of the 24 Pergunnahs,
where it is said: Ifhe (tne owner) suffer his right to be
barred by the law of limitation, the practical effect isthe
extinction of his title in favour of party in possession;
sse Sel Rep, Vol VI p. 139, cited io Macpherson, Civil
Procedure, p. 81 (3rd ed )’ (@), and at page 363 occurs the
follofiing dictum:—As betweem private cwners ecoutesting
inter se the title to the lands, the law has established a limit-
ation of twelvo yeirs; efter that tima it declares, not simply
that the remedy is barred, buf that the title is extinet in fu~
vour of the possessor.” that cace hus been referred to and
aeted upor: in three subsequent cases: Khajah Enactoollah v.
Kishen Soondur YD), Bissonath Komiila v. Brojo Mohun (c)

]
(a) 11 Moo. Ind. App. 361, () 8Cale. W. Rep,, Civ. R. 386
*(c)10 Cale. W, Rep, Civ. R. €1,
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1871, and Rajuh Buredakant v. Prankristo Parcoe (d). There is
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alsu 8 cas in Boulnois Reports P. 70, to the same effect.
[BavLEY, J. peferred to Bagram v. Khetlranath Karformako]
If this constraction of the Act is erroneous, then we con-
tend that there is no statutory period of preseription appli-
cable to the case, and that courts, in laying down the law as
to the tine whwn an eassment will be acquired by pre-
scription, wmust be guided by analogy to the existing law of
Lmitation. 1t was fhus thag, in analogy to the statute of
James (21 Jac 1), the period of pre-cription was fixed iu
Eagland at twenty years; Doe def®. Harding v. Coolke (e).
Easements were lookel upon as a_cgsus omissus from tha
words of the stetute, but as within its spirit. the whole
subject is discussed in the note to the case of Yard v. Ford
in Willlams Saunders (f). (¢ will be said that the plaintiff
here is seeking to establish a right, and not merely setting
up & defence, as the essement has been discontinued ; but
that is immaterial. The old statute of James ouly barred the
remedy, and did not in words confer a title or create a
right io the possassor, but a person under that statute who
had pussession of land for twenty years wes allowed to
recover the land on the strength ¢f such a title: Bacon's
Abr, Vol. IV, p. 463, Tit. Limitation, B.; Yurd v. Frod
He also cited on this poiat Jxncorporated Soziety v. Richards
(g); Burrougls v. M'Creight (k); Tayler on Evidenes, Vol
I, P- 89 para. 65 The current of auihority in Iadia is
in favour of applying the apalogzy that we contend for:
Sri Viswambhara Rajendra v. Sri Suradin Churana (3)Joy
Prokash v, Ameer 410y (§), Kariik Charder Siriar vi Kartik
Chandro Dey (k), Kristo Clunder Cluckerbutty v. Kristo
Chunder Buraick (1) Durga Cliurn v. peares Mokun (m).
McCulloch and Farran, for the respondent :—Act XIV, of
1859 is an Act passed with regard to procedure, and never

rd) ¥2 1bid. 192,
©3 Beng. S. Rep. G. J. 18.
¢e) 7 Bing. 246. (f) 2V 175,
rgs1 Dr. & W. 258, (h)1 Jon.d L. 299
‘i) 3 Mad. H.C,Rep. 111. () 9 Cale. W. Rop., Civ. R. 91
(’:) 3 Beng. L. Rep.. A.C. J. 166, (1) 12 Cale. W. Rep,; Civ. B. 7¢
¢m) 9 Calc. W, Rep,, Civ, R. 283



ORIGIXAL CIVIL JURISDIOTICN.

was idjended to terminate or create rights. Its preamble and
first ‘section show clearly that thatis its scopa: * Whereas
it is expedient to amend the liws relatiog to tha limitation
of suits it is enactsd asfullows:——(1) No suwit shall e
maintained, in ary Court of Judicature, ¢, unless the sane
is institutad within the period proscribed by tbe Act.” The
distinction beiween stalutes of limitation which bar the
remedy, aud statutes of prescription which confer a title,
has always bsea recognis'd by jurists. It was probsbly
intended to supplement Act XIV. of 1559 by a prescription
Acy, but that hasnot yetbecn done. Tihe crse ia Moore’s
Incian Appeals was decided under anold Buengal Regulation,
and does not affeel the prescau caza  I7 tho appeilant were
in the position of a dsfsndaut ia po session, tha sestion relied
upon might avail hiic.  Iiis then contended that the Ceurs
ought to act upoa the analogy of Act X1V. of 1859, and fix
& preseripiive period, us the Judgss in Eagland have done in
aualogy to tho statuteof James; bai the Judges bere are
not in the same positicn, The law a8 adwinistered in this
Island Ly the Saproms Court detiaitely fixed the poriod of
preseripiivn a¥iwen:y yuoies tanb law is a3 biedbyg onthis
court awif it bud Dhonsaacied wothe Logisiature, and will
8 couiintd wedl abwred by the Lesslastura, That the
existicyg sfdule iy waann

o
.

etnd by Act XLV, of 1339

appesrs dromy tbe cons OF Andi Duitushet v Horushet
Bapushet (2, fnldow v, Boo D

G How then ezn
Judge-mats daw, waizh 13 egusliy blading, by atfeas:d?

1

All ihoauses rebfel maun by sho cbher vile are cases irom
the Fiolassil whore nolow of prosedipiion prevailed, and
the Juilos thon o themoeivay &b huoshy to ceeats one irca
sa.\lo-,;.g. to the poriel o dimitation laid dowa by the Indiza
Liwitadon dew Dad felsiyso, appears fromthe judgment
of Seatlant, C. ,." it case of Donnwsueni Tevar v, The
Coliector of Mo lvme(p) Inthe o'y case cited fromn the
Presidency  Towns the twelve years rule was  ceusidered ins
applicatie. Thut is the case of Lagram v. Nicliranail

(np2 Lcm TL. C.Rep.334 (2nded,) (0} Iwd. 333
(p) . .u..u,H C. Rep. 6, aud 5C0 P 2t
v”‘o
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Karformah (g). 'The High Court of Bombay, has adopted the
law cf prescription as laid down by ‘the late-Supreme Qburb
 Pranjivandas Harjivandas v. Mayaram Saumeldas (r). There
i3 auv unreported case where this poiat was raised and de-
cided by Sausse, C.J.,, and Arnould, J, and if the Caurt ware
to hold otherwise now it would not adjudicate, but legislate.

Latham, in reply :—The formula as to stataes of limita-
tion only barring the remedy has application only where
there isa qu2stion d3to the conflict of laws: Story on the
Coclliet of Law, para. 576; Huber v. Steiner (s; Don v
Lippmaenn (t). The case last cited for the respondents may
be distinguished; if not, the Court will overrule it.

Cur, adv. vult

"Oth  April 1871,  Westropp, CJ. (aflter stating the facts
and issues a3 given above), proceeded :—At first the learued
counsel for the appellant contended that the evidence of De-
Silva and Démodhar Pandurang showed at least a twenty
years’ erjoyment of the right of way witLout interruption.
Their evidence not being very clear so far as it appeared on
the notes of the learnad Chief Jastice, we caused those wit-
nesdes to oe recallel and further examined. "This further
examination thowed taat it was quite evidaut that they could
nct establish a twenty years’ uninterrupted enjoyment. It
was, however, srgued for the appellant that sine: Act XIV.
of 1839, Sec. 1,cl. 12, came iob) forcs, the necessary  pariod
of enjcyment was reduced from twensy years to twelve years,

The Supreme Court of Bombay (before the passingof
that A:t) alwaysrequirec, iu support of a claim to a right
of way or other easemeat i the island Bomby (not
resting upon express grant), proof of at least tv-venf.y years'
eajoyuient. The easa of Pranjivandas Harjivandas v. Mayas
ram  Sumaldas (u), being a suit institutel in 1861 (Act
XiV. of 1859 eame into operation on January 1st, 1862), was.
decided by the High Coure in 1802 in conformity with that
old-established rule.

(#) 3 Beng. Law Rep,, 0. .18, () I Bom. H. C. Rep. 148,
(8) 2 Biug. N. C., 202 (t)5TLBF, L
(i) 1 Bom, H C. Rep. 143.
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Subsequently; jn aa unreporied case, Ramji Keskharji v _

Jamnades Khushaldas (10t or 11th Apeil 1835), it was
contended before Sir Matthew Sausse and Sir Joseph Ar.
nould that the suit, not having been inslituted uutil 1864,
was governed by Act XIV. of 1859, See. I, ¢l 12, or rather
that, by analogy to taa limitation of twelve yoars aftor the
accruer of the cause of action fixed by that enactmens for
brioging suits for the recovery of immovesbls prepeity. the
period of enjoyment necessary fur the establishuient of &n
ecsement was reduced from twenty years to twelve years,
But the coure ssid that it would bo legislation on its part
wera it to adopt that srgument, and acccrdingly adhered to
the old rule as to tweniy years There wud not any appeal
prefeared againss the decision, and it is dircetly in poiut here-
On » quesiicu o) ihe wature of that before us, we shouil,
even if we felt doubls upon it greatly hesitato before we
overraled the juigment of two sach sble aud expeireced
Judgcs as those who decidud that case, and interferved 4o far
with the rights of property as to disturb what has, we have
reason to believe, besa regarded as tne iaw here both before
and sioce Act XIV. of 159 came inio force. So far, how-
ever, from entertaicing auy such doubis, we, afier full coasi-
deration of the arguments addressed aad authorities guoted
to us, concur in tlat d:cision, and in the opiniou of those
Fraroed Judges, thet were Wo  to subsiitute twelve years for
twenby as the vecessary period of enjoyment for a right of
way, wshonld dep .t from the long-estabiished law of this
Isiand withous auy legislative swctioa for sach g course. W
do aotb tiiink it uccessary to diseuss this maiter uny further,
atd shail coutent oursclves with saying that the cases of
Bagram v. Kictironath Kurformuk (v) and Bhuban Mohan
Bunerjee v. Elicit (i), which arvse with referenee to the
ﬁght. to light and air, do not sfford auy couutenanee to
the argument on beYalf of the appellate here.  Both of those
cases arose within the city of Calcutta, and the English law,
‘@8 it stood berore the passing of the Prescription Act, Stat, 2

(v} 3 Beng. L. Rep,, 0. /. I8.
{w,) © Ibid.85.
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€3 Wm. IV, e 71 (which statute does not extend to India)

was the law held to be appiicable. Cases which arsse ia the

Mofu-sil of Bengal and Madras which have bren cited to us,
have nct, we think, auy bearing upon the present case, which

arose within the island of Bombay,

We, therefore, affirm the decres of Sir Richard Couch
with coste.

We are bappy to find that the Iadinn Legislature has, in
the reeently passed Limitation Act (1X. of 1871), legisiated
on the suiject of eisoments, and adopted the twonty years”
pericd for the whole of British India.

Decres affirmed with costs,

Attorneys for the pluintifi; Rimington, Hove, & Langley.

Astorneys for the defendant : Manisty & Fletcher.



