
BOMBAY BJGH COURT REPORTS.

[ApPELLAT~ CRIMINAL JURISDlCTIO~.J

REG. V. PAPIDW MUTIIDO.

Fuil-Potoer Magistmte-Referelwe ofcase by Magistr'ate F. P. to Subor­
dinate Jlaglstrate.

A Full-Power Magistrate has no authority to refer for disposal to a
Suuol'dinate Magistrate f\ co.upliant muds originally to such Full- Power
Magistrate.

THE prisoner was tried and convicted by the second class

Subordinate Magistrate of Walare, to the District (\f

Surat, of the offenceof mischief, under Section 426 of the Pend

Code, and was, on the 3rd MflY 18;-0, sentenced to pay a fine

of Ra 4, or in default, to Buffer simple imprisonment for 7

days.

The Magistrate of the District of Surat (T. C. Hope), con­

sideriag the proceedings of the Sub·Magistrate illegal, refer­

red them, under Sec. 434i of the Code of Criminal Procedure

for the consideration and orders of the High Court, He
observed--

"It would appear that Mr. F. Birkbeck, a Magistrate

F. P., received the petition, and without, in the first instance

administering solemn affirmation to the presenter, referred it

to the Chief Constable of Walore, desiring him to make a

preliminary inquiry, and to commit the CI1S~ to" Subordinate

Magistrate, should an offence appear to have beeu committed.

I consider the conviction and sentence illega.l, because

Mr" Birkbeck had no authority to refer the petition to a

Subordinate Magistrate for disposal."

The proceedings were considered in Court by Lloyd und

Melvill, JJ.

PER CURJAl\1:--Thc Court concurs with the District Ma­
gistrate that the ref6r~nce by theF; P. Magistrate to a

Subordinate Magistrate was illegal, and orders that the

conviction and sentence passed upon Pap.dio Muthio be

reversed, and the nne, if paid. be restated.

O~nviction and sentence reversec ..
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J872. NO'f)~.....,-A eimilar decision was arrived at in the case of

---~:e~Rrg v, Fukirapp« bin NingJ,ppa, decided on the j 7th Septem
}'I\flj'lio bel' 186ll, by Wuruen and Lloyd, jJ.
MUtlldo.

'Iue fads were these: 'l.'he prisoner was convicted by the
1st Cless Sub-Magistrate of Raneebednore, in the District of
Dharwsr, of disobedience to the order of a public servant and
W[ e, under Sec. 188 of the penal Code, sentenced to pay a
fine of Rs. 5 with the alternative of undergoing simple im,
prisonment for 7 days. Fll.kirappa. paid the fine. The case
was first sent up by the Fousdar of Kurujghee to Mr. Mid.
dleton, Magistrllte F· P., who, however. was not a Mflogistrate
in charge of a District, or of llo Division of a District. In.
stead of trying the case himself, Mr. Middleton referred it
to the 18t Class Sub-Megistrate Who, accordingly, tried it.
On the report 0' the District Magistrate (E, P. Robertson)
that the Mllgilltrate F. P. Wd.S not competent to make the
reference to the Sub-Magistrate under the provisions of Section
273 of the Criminal Procedure Code. the High Court sent
for the proceedings for a review and passed the followirg
order:-

PER ClJRIM:-The Court, concurring with the District
Magistrate, annuls the conviction and sentence. as the Ma.
gistrate F. P., Mr. Middleton, had no power to refer the
case to the 1st Olass Sub-Magistrate for trial. and directs
that the fine, if paid. be refunded.

Oonviction and sentence reoersed-


