BOMBAY HIGH COURT REPORTS,

[APPELLATE CRMINAL JURiSDICTICN]
Reg, v. LukaMAview: CuAnGo,
Bombuy Act VIL of 1867, Sec. 27 —Music in private house—Polic
Prohibition.
Section 27 of Bombay Act VII. of 1867 does not empower the police
to perohibit the use of music in private houses.

ON the 6th October I87I, Kuverji Kdvasji, Magistrate F_
P. at Tanna, convited, under See. 29 of (Bombay) Act

VIL of 1867, one Lukhms Chéngo of the offence of disobey-

ing s proclamation, issued by the District Saperintendent of
Tanns, under the provisions of Section 27 of the same Act,
and sentenced him (Lukhma) to pay a fine of Rs 5, orin
default-to suffer simple imprisonment for two days. The
Magistrate obrerved in his finding:—

“It appears from the evidence recorded in the case that
the accused Lukhmé Cbéngo, having collected some 27
or 28 porsons in his houge, beat wiolently and incessantly
pative drums beyond the prescribed hours, in breach of the

orders promulgated by the District Superintendent of Police,
uader Bombay Act VIIL of 1867.”

Ob s review ofthe monthly eriminal return of the
Magistrate for October 1871, the High Court sent for the

record and proceedings of the case to consider whether the
conviction and senteace were legal.

The proceedings were reviewed in Cout by Gibbs and
Melvill, JJ. on the 11th January 1872,

Per CunidM:—The Court reverses the coviction and
séntence passed upon the said Lukbmd Ohdngo on the
ground that Section 27 of the Bombay Act VIL of 1867 does

not empower the Polics to probibit the use of music in &
private house, -

Conviclion and sentence réversed.
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[OriGINAL CRrimINAL JURISDICTION.]

In re Jangs HASTINGS.

Hubeas corpus— Warrast—Omission to seal— Descriptiod of person to be
captured—Signature -Crim. Proc. Code Secs. 76 and 84.

A warrant issued under Scction 76 of the Code of Criminal Procedure
should be sealed, should describe the persen to be apprehended under iy
with reasopa ble particularity sothat there may be no diffictlty in
establishing his identity, and should be subscribed with the name and
full official title of the Magistrate issuing it.

Where a warrant was defective inall the above particulars, the prisoner
apprehended uuder it was released by the High Court.

ON the 19th of July 1872, Ansiey moved for and obtainey

from Westropp, C.J., & writ of habeas corpus directed
to the Chief Commissioner of Police, Bombay, and Henry
John Brown, a Police Officer of the Bombay Police Force,
commanding them to have before the High Court of Bombay,
on the 20th January, the body of James Hastings together
with the day and cause of his being taken, &e.

The writ was granted upon affidavits that stated that
James Hastings was a European born British subject, and
that he resided in Bombay and there carried on business as a
Civil Eogineer; that he had been arrested on the morning
of the 19th Jawouary by Henry John Brown, a Police Offi-
cer of the Bombay Police Force, who asserted his right to
hold the prisoner under a warrant, which he produced and
8b,wed to the deponent, and of which a copy was annexed
to the affidavit. The warrant purported to be signed by
F. A, Scott, who was said to be Deputy Commissioner of
Nimar, in Central India. The affidavits also set out the
grcunds on accout of which the warrant was said to be

defective.
On thig day F. H. Souter Esq, C. S. I, the Commissioner of

Police, produced the budy of James Hastings before the
Court and the warrant under which he held the prisoner

“and undertook to put ina formal return to the writ. The

following is an exact copy of the warrant the written portion
of it being printed in italicsi—
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WARRANT OF ARREST, 18,
D re
(Under Section 76 of Act XXV. of 1361.) Janics
Hastings.

To,—The Commissioner of Police Bombay.
Whereas Jumes Hastings Stands charge with the offence
of abetiing the taking of gratification by a pudlic servant in
respect of am cfficial act: You are hereby directed to appre-
hend the said Jumes Hastings and to produce him before we.

HEREIN FiIL NOT,
JOHAN A. SCOTT.
F. P. Magistrate and J. P
Dated 16tk Januwary, 1872,

seal,

There was an endorsement on the warrant which ran thus—
Endorsement under Ssction 181, Act XXV. of 1861.
1f the said Jemes Hastings
Shall give bail himself in the sum of 10,000 rupees
with 2 sureties in the sum of
Rs 5,000 each. to appear before me, on the
28rd day of January, 1872, he may be released,
JOSH A. SCOTT.
F. P. Magistrate and J, P.

Dated £6th Janwary 1872,

The Honourable J. S. Whife (Advocate General) appeared
for the Crown and submitted the validity of the warrant to
the judgment of the Court.

Amnstey for the prisoner:—The case before the court is one
of great hardship upon the prisoner, bus if the warrant, upon
which he has Dbeen appreheaded, is correct in form, he must
only submit. I contend that tie warrant is invalid,in form
as well as in substance for the folllowing roasons :—

I It does not bear the seal of the person who issied it,
though it purporte to be 4ssued under Section 76 of the Code
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-of Criminsl Procedure which reqaires all warrants to be

sealed. The seal is an essential part of the warrant, [4
was necessary at Common law: 2 Inst. 52; I Hale 577; 2
Hawk, ch. 13,5, 21 ; 4 Burns's J. 393; 4 Blk. Com. 290;
though a contrary opinion is supposed of have been once
held: Willes Rep. 411. In the absence of u statoutory provi-
sion, the ommission of a seal will render the warrant veid :
In re William Pkipps (a). The Code of Civil Procedure has
in facs merely adopted and re-enacted the provisions of the
commen law on the important subject. The American law is
the same in this respect: Iiad on Hobeas Corpus p. 399.

II. 1t is bad as being a warrant which does not stow
where the prisoner, when apprebended, isto be taken or
before whom. A warranst to take to jail generally is bad:
Rex v. Smath (b). The name of the person who isued the
warrant is, it is trus, given, but there is aothing more than the
letters F. P. and J. P. to show Wwhat auchority he had to issue
a warrant against & European born British subject. 16 is
admitted that this defect might be cured by the averinonts
in the return: Elderton’s case (c), butin the present caso it
is impossible for Mr. Souter to supplementthe warrant, as he
cannot in fact kncw by whom it was issued,

ITl. All description of the person to be captured is
omitted, for there is nothing in the warrant to show what
James Hastinys is meant by it In JRex v. Hood (d) the
omission of the Christian name of the person to be appre-
bended was held to vitiate the waarant. Blanks left in the
warrant, as here, for the description of the person to be appre;
hended to be insertad by the officer executing it, cannot
afterwards be filled up: 2 Hale P. C. 114 ; Foster 312.

1V, The offence must be described with reasonable certainty,
not, as here, by a mere formal statement, from which neither
the Court nor tne prisoner can collect rny inlormation. The
warrant should have stated, for example, the name of the
public servant said to have besn bribed so ‘that the prisoner

(2) 11 W, Rep. 730 (b) 2 Strange R. 934, (¢) Ld. Ruym R. 978

S ¢d) 1 Moad, Cr, Cas. 281,
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might be informed for what alleged act he was arrested:
Hale P. C. 584.

The jealousy with which the Courts regard any want of
formality in a warrant, is well exemplified in the case of
Howard v. Gosselt (¢) (where all the authoritiesare referred to}
—a case which was followed by the Exchequer Chamber in
Ireland in the recent case of Hodgens v. Poe (f). As all in-
tondments will be made against, and so intendment wi!l be
made in favour of, the legality of a warrant issued by an in-
ferior Court, I submit that the warrant in the present case is
altogether illegal, and that the prisoner is entitled to his dis-
charge.

Sargent, J..—In this case, I am of opinion that the priscner
ie not in castody under a valid and lezal warrant. The
Commissioner of Police, to whom the writ of habeus corpus
was directed, has brought up the body of the prisoner, and
has produced before the Court the warrant under which, I
must presume, he arrested the prisoner. That warrant is
directed to the Commissioner of Police at Bombay, and runs
a8 follows:—(His Lordship read the warrant and the endorse-
wment a8 to bail upon i, and proceeded.)

The first objection that has been taken to that instrument
is that it is without a seal. It was alleged that at common
law & seal was essential to the validity of a warrant, and that
would appear to be 85 aceording to the authorities In the
present case, however, the Magistrate, who issued this war-
rant, was not acting under the common law but under the
provisions of a statute, namely, Act XXV. of 1861. The

.form  of the warrant and its requisites are stated in Scetion
76 of that Act which enacts that “every warrant issued by a
Magistrate shall be in writing and shall be signed and sealed
by such Magistrate and shall b in the form given in the
Appendix or to the like effect.” Now, having regard tv the
Opinion that bas, as I have said, been the opinion generally
entertained by the Judges iu Engiand that a seal way essen-
tial at common law to the validity of a warrant, and shat itis

(e) 14 L. J. Q. 18367, S. C. 10 Q. B. 339.
) 2 Ir. Rep. C. L. 52; 8. C. 16 W. Rep. 224,
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expressly provided in the section I have just referred to, thag
a warrant sholl be sealed, I should hesitate much before com-
ing to the conclusion that a seal is not essential to the validity
of & warrans issued uader the Code of Criminal Procedure
The reason for requiring a seal seems to be that theattaching
of a seal shows tha$ the instrumeat, to which it is attached,
has not been issued without due deliberation as well of
course as to prove the authenticity of the instrument. Upon
this ground alone, I should have had great difficulty in say-
ing that the warrant in the present case is a valid one.

There is, however, another objection put forward to
its validity to which I attach even greater force. The warrant
author.z:s the commital of James Hastings, without giving
apy description, whatever, as to what James Hastings is
indicuted thereby. The form of warrant given in the Appen-
dix to the Code runs {hus:—

“To (name and dessgnation of the person or
persons who are to execute the warrans).

Wkhereas of stands charged with the offence
of (state the offence): You are hereby directed to apprehend
the said and to prcduca him before me,

Herein fail not.
(signature and seal).”

The warrant in question rums thus: “Whereas James
Hastings stands eharged,” &c., without, in any way,indicating
what James Hastings is meant thereby. Under a warrant
in this form, if it were held to be a legal and valid warrant,
the Commissioner of Police would be justified in arresting
any one of that name. In Hood's case the Christian nams
only of the person arrested was omitted, but a full descrip-
tion was given of him. The warrant there was *“To take
ths body of————Ho1d of the hamlet of Bemerton in the
Perish of Fugglestone, St. Peter, in the =ame county by
whatscaver name he may “be called, or known, the son of
Samuel Hood to answer, &ec, and in that case the Judges
wer, unanimously of opinion that the warrant was bad,
That case was decided comparutively recently by Lord
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Tenterden and all the other Judges, with the exccption of.
three, and the Judges who sat were unanimously of opininn

that the warrant was bad, because it omitted the Chrvistain

pame. It was said it should bave assigned some reason for
the omission and have given some distinguishing particular
of George Hood. I think I am bound to follow the principle
jnvolved in that ruling, which is that a warrant should contain
a distinct and unequivocal intimation to the person that he is
the individual meant vo be apprehended and wust surrender
to the officers; and this too, the more especially, as the from
of warrant provided by the code requires that his residence
should be inserted. The issuing of general warrants is, it is
well known, illegal, and this, though not properly speaking
a general warrant, Which means a warrant to apprehend all
persons committing a particular offence or class of offences,
is, bowever, of such a general nature as to justify the police
in arresting any person of the name of James Hastings, who-
ever he may be, or wherever he may be found, the number
of persons liable to be arrested under i% beins limited only
by the limit to the number of persons bearing that name.
The warrant in this case is, in my opinion, far more goneral
than was the warrant in Hood's case, and I am, therefore, of
opinion that it is bad,

What I have said is sufficient to dispose of this return, bug
there were other objections taken to the validity of the war-
raot upon which I may say a few words. It was objected that
the official character of the person signing the warrant did
Dot eppear upon the face of it; but I do mot think that
Objection of itself can be supported. It is admitted that
the omission wight be supplied aliunde, and the warrant
States that the person signing it was a Magistrate. There is
Bothing however, to show where he is a Magistrate, or where
the warrant was signed, ard as Section 84 requires that
When the person is arrested he shall (if bail is not taken)
be forwarded to the * Magistrate by whem the warrant
Was issued, it is plain that there is no certainty as to where
the peisoner is to be sent, or before whom, a3 there may ba
Wore Magistrate than one, or even several, of the sathd
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—_name asthe singing Magistrate, [ think, therefore, thag

Seetion 84 shows that the place where the Magistrate signg
should appear on the warrant. This view is borne out by
the form given in the Act which leaves a space fer the de.
signation of the person befcre whom the prisoneris to be
bruught.

As to the objection taken to the offence not being deseribe
ed with sofficient particularity, I think itis not well founded,
The technical descriptionr of the offence is given and the
form: seems to contemplate that being sufficient.

For the reasons I have stated, I thivk itis my duty to
ho!d that this is not a valid warrant. No good grounds have
been shown for detaining the prisoner in custody., He must,
therefore, be dischargad.

[ArPELLATE CRIMINAL JURISDICTION. ]
Miscellaneous Petition.
GANPRASAD bin SOBHARAM  .......ceceseeneseenses. Petitioner,
Crim. Proc. Code Sections 308, 404—Judicial proceeding—Review.

Apn order under Section 308 of the Code of Criminal Procedurc is a
judicial proceeding within the meaning of Section 404 of that Code and
is, therefore, open to review by the High Court under its extraordinary
jurisdiction, when an error in law is committed.

Ashburner v. Keshav (@) on this point overrnled, and The Collector of
Hoogly v. Tarak Nath Mukhopadhya. (b) followed.

HE following are the facts of the case:—~

About three years ago, the petitioner. Ganprasad
erected steps to his house in “Shukravdr Peth” in the town
of Sholapur, and paid to the Municipality of the place the
sum of Re. 130-8-0 for that and -other purposes. On the
30th November 1870, the Municipality sought to remove the
steps  in consequence of which Gaopraséd  sued  the
Municipality and, on the 8ch February 1871, obtained &
deeree enjoining the Municipality from removing the steps.

(7 4 Bom, I, C. Rop. A.C.J. 150, ~ (b) 7 Beng. Law Rep. 449.
r .
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