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Special Appeal No. 808 of 1871,
SuankarBaft GuLiBau L and

othera ..evevresrsnnenccrirncennaieee (Defendants) Appellants-
K4ssiBEAt VITHALBELL. .oove.cenvennerr.(Plaintiff) Respondent.

* Martgage— Redemp'ion after fived time has expired-Guhan lakas clavse.

. Since the dacision of the case of Ramji v, Chinto, it has been the prac-
tios of the High Conrt on ite appellate side and of ths inferior Comtain
the Bombay Presideacy to treat gakan iahan mortgages fmartgages con-
taining a provisy thatif not redeewned within a certain fixed time they
will be considered as convertad inte absolute sales J as redeemable, not-
withstanding that such tines has expired—Such practicahas proved
beneficial and should be adhered to,

Rampi v, Chintoandthe cases decided in accordanas with it rafarred
to and follawed.

PHIS was a spec’al appeal from the decision of M. H. Sc tf;

Extra Assistant Judge of the District of Ahmadaba. ‘

n appesl Suit No, 562 0. 1369, affizming the decres of the
Muusif of Narid 1,

The facts sufficiently appear for the judgement of the
Court.

The special appesl was arguel before Wgarrore, C.J., and
Gigos aud Weet, JJ.

Nunabhai Huaridus, for the appellants.
Nagundas Tul-idus for the respondents

Bofore the institution of this suit twelve years had expired
sinca the day named in the wortgage, upon which, in defaalt
of paymens, it was to become qonverted iato  sale.

Ths defendants pat forward a9 valid a deed (exhibit No.7),
whereby the mortgage was reprecented as selling the equity
of redemption to the mortgage, but the Jadge found the
deed t> bo not genuine. By that fiading this Cdure is
kound on special appeal, 30 no question arised upco the deed
of salo fexhizit Na 7).
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“BhenEarbRAT Bowever. it was contended for the defendants, the mort-

Guldbbhii

gages, thpt the mortgage itself becime ccnverted intoa

Eésibhai 518 on defsult of the wmorgagor to repay the money

Vithalbhai,

borrowed upon the day named for that purpose in the deed,
of the mortgage.

The regeat decision (in 1871) of the Privy Council in an,
appeal from the late Sadr Adalat of Madréds, Pattabhiramien.
v. Vencatarow Naicken (@), was eited for the mortgagees, in
which it was held (in reversal of a decree of the Sadr
Adslat) in a suic ipstituted in 1853 to redeem a :nortgage
containiog a clause makiag it an absolute sale in defanlt of
red:mption within & time cert ain, that in the Presidency of
Madrds, effectmust be given to that clause and thaf the.
mortgagor cught not to be permitted to rodeem after the
day fcr payment has passed. That appeal was pending for.
an inordinately long time (ten years) and was eventually
heard ex parte, there not being any appaarance on behalf of
the respondenta.

The High Court of Madras has, in several reported gases,
permitted redeiaption of such mortgages after the day
named for payment had passed, in default of which payment
the instrument of mortgage had stipulated that the transag-.
tion should cease to be a mortgage and should becomo an
absolute sale: Venkata Redds v. Parvati Ammal (b) Vanners.
v. Patanattil (¢) Nallana v. palani (d). The first of these
cases was decided in 1863—the two latter cases in 1865.
None of the thres are montionad in the Report of the Privy
Council case a3 having been cited by conasel, or referred to
by their Lordshipa

The question here resolved itself into this, whether, asa
result of the Madras case, in which leave was given by the
Privy Conueil to appeal in 1861, and which was not decided
until 1871, the practice established in  Bombay in 1864 by
Ramjs v. Chinto (¢) ought to be discontinued.

We have, after much consideration, airived at the conclu-

(a) 7 Beng. L. Rep. 136, (b) 1 Mad. H,C. ‘Rep. 460,
¢c) 2 Tbid 382. (ds 215id 420.  (e) L Bom H. C. Bep, 199.
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gion that no such consequénce ought to follow the, final de: R STy T AT :Egbh -
cision of the Madras case, and that uone sush was intended Gulabbhdi

* . M v.
by the Council. K4seibbsi

, . . Vithalbhai:
Their Lordships, after stating that such contracts hud

‘been enforced in India, said (f) :=—*1f the ancient faw of the
wountry has been modified by any later rule, having the
force of law, that rule must be founded either on positive
Jegislation or an established practice,”—After referring to
tértain Madras and Bengal regulations and to scrie cases,
they continue :—*“Their Lordships have been tinable to dia-
cover that there bhas been amy course of decisions in the
Court of Madras which can be set against the authcrisy just
eited. The utmost that can be gathered from this record is,
that @ome uncertainty concerning the operation of there
contracts may have crept into the lower Courts of Madras”
(p. 142); and lastly they say:—*Such a doctrine the (English
equitable doctrine that the time stipulated in the mortgage
deed is not of the essence of the contract) was unknuwn to
the ancient law of India;and if it could hava been
introduced by the deeisions of the Courts c¢f the East Indian
Company, theit Lordsbips can find no sich e>urse of
decisions. fu fact, the weight of aiuthority seems to be
the other way. i must mot, then, be supposed that in
tﬂlowing this appeal, their Lordships design to disturb any
ruls of property estallished by judicial desisions, so as to
Jorm part of the lawof the forum, wherever such may prevadl,
or to affect any title founded thereon.”

* Thoserconcluding words are of great importance.

Ramji v. Chinta was decided by Arnould, Acting Chief
Jhétice, and Newton and Janardhan, J.J.,, in 1864, It is cor«
rectly stated in the judgment that the Bembay Sadr Adalat
‘as a rule gave a strict operation to instruments of this na-
tare ” (4. e. mortgages with a gakan lahan proviso), “and re-
garded tho right of redemption us extinguished, ard the right
of property abeolutely transferred, the moment the fized time
of payment had expired”*without payment having been
made,

(/7 Bedg. L. Rep, 140, jdl.



72 BOMBAY HIGH COURT REPCHTS

*&%ET‘ _The decision of the Madras Sadr Adalat in Pattabkirameier
r2ulbbbhai  v. Vineaturow Naicken in favour of redemption wasnot appa-
Kbs:}bhzu rently citedin Ramji v. Chenfo, but Venkata Reddi v, Parvati
Vithalbbdi.  4mmal, decided in 1863 hy the High Court of Mudras, w48

cised and relied upon by the Court,

The rocognitisn of the right to redeen wus, having regard
to the previous decisions of the Sadr Adalat, perhaps some-
what a strong measare. It had, however, for & long time
previously, been considered a desirable course to adopt, and
cminent Judges cf the High Court, who bad formerly bees
Judges of the Sadr Adalat, regretted that their predecessors
in the Sadr Adalat had, for the mcst part, enforced the
conditton for purchase in gakan lahan mortgages, as such a
¢ourse had been found to promote mcst oppressive and
grasping conduct on the part of moaey-lenders in the
Mofussil, In the island of Bombay itself, the Courts
(Mayot's Court, Recorder’s Court, Supreme Court, High
Court, Original Jurisdiction ), w}though in matters of
eoutract and succession bound te administer to Muham
madaos and Hindus their respective laws, have izvariably
refused to enforce msuch gonditiony, and have acted upon the
practica of Eoglish Courts of E juity in allowing redemption,
Holding the views which I have mentioned, and encouraged
by the example of the High Court at Midrss, all of the
Judges aitting at the Appellate Side, including seme former
oncupants of the beuch of the Sadr Adalat, were desirous
thas tha course, which was adopted by the Judges who sa¢
jn the case of Ram't v. Chinto, should be the fule of future

practice in the Mofussil.

That rule bas, ever since the decision in Bamji v.Chinto,
been uniformly and steadily acted upon, tempered, however, .
88 it was in Ramji v. Ciinto, by requiring the redeeming
mortgagor, when the mortgagee, under the impression that
he had become absolate veudce, had’laid out money on the
mortgaged premises for their improvement, to reccup the
mortgsyee to the extent of the value of such improvement,
,at the time of redemption: .Anand'rav v. Buji (g;; and ex-

rg) 2 Bom. H. C, Rep. 214,
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peoses conpected with the Revente Suivey have also been
go allowed: Bapusha v. Bamji (k).

-Redari v. Atmaram (5), from Wéi in the district of Satdra
in which Ramji v. Chinto was followed in 1866, isan example
'of the oppression exercised by money lenders. The decision
there made by myself gnd TUKER, J, however, partly rested
'on the ground of fradd.

In The heirs of Husen Beg v. Akubai (j) decided in 1865
by Couct and WARDEN, JJ., which was from the Puna
District. Ramji v Chinto was followed; so too in Muhemmud
v. Ibrakim (k) in 1866, by Tocker and WaRDEN JJ., which
was from Ratnagiri District; also in 1868 by Couca, CJ,;
and NEwroN, J.; in  Mancharsha v. Kamrunise ({). They
there held that the mortgagor could redeem only on the
condition of repaying to the mortgagee the expehse of re-
building a portion of the premises which had been accidental:
ly burzt down, although that expense was more than double
the price for which the premises had been conditionally
sold to the mortgagee; [see further as to allowanee for repairs
BRaghov. Anajt (m )]

These are the reported cases in which the High Court of
this Preeidency has decréed redemption of gakan lahan
mortgages.

Theé unreported cases are much more numerous, We do
not profess to give by any means an exhaustive list, bub
smongst them are the following:—

Special Appeal No, 717 of 1863 (Sudashiv Vithal v.
Dashrath Sadashiv) de¢ided by Couct and Newrton. JJj., on
the 5th of Octoboet 1864, decreeing redémption on payment,
within six calendar months, of principal, interest, and costs,
and money laid out by the nurtgaged in buildings or ocher
permanent improvements, making all just deductions for
depreciation in such ,buildings and imprcvewents by lapse
of time ¢t other causes, and,in default of payment within

(k) Tbid 290, (i) 3 3om. H.C. kep. A.C.J. 1L,
{52 Bom. H. C. Rep. 837. (k)3 Som. . C. Rag. A. C.J. 180
(1) 5 Itid 109. (m)1bid §16.

Vel 1x 10
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that tiwe, foreclosure, or sale at option of mortgagor. The
mortgages to be paid the amount due to him for principal,
interest, costs, buildings, and improvements out of the pro=
ceeds of sale, and the surplus, if any, to be paid to t.be
mortgagor (plaintiff)

Special Appeal No. 182 of 1865 from Abmadabad District
(Hukabhai v. Khodabhai) a similar ruling was made by
Feres and NEwTON, Jd.

Special Appeal No. 762 of 1865 (Gopalrav v. Bhimrev) from
Dharwar,in which TockeRr and WaRrpzN, JJ., in 1866, decreed
against a mortgagee in possession an account of rents and pro-
fits received, and on the other side an account of principal and
interest, and on payment of balanes by mortgagor, within six
calendar months, redemption, and in default, foreclosure,

In Special Appeal No. 893 of 1864 (Vinayek v. Bhiva)
fromm the Konkan, Couch, CJ., and T«JCI».ER J.in 1866,
made a similar decree.

Special Appeal No, 764 of 1865 (Rayappa v. Krishnaji)
from Dharwar, in which WARDEN aud Gisss, JJ, m 1866,
decreed redemption on payment of principal and interest,
and in default, foreclosure,

Special Appeal No. 772 of 1865 (Appaji v. pevi) from
Puns, in which Savsse, C.J,, and NewtoN, J., in 1866 decreed
redemption on payment of principal and interest withiv six
calendar months, and in default, foreclosure.

In Special Appeal No. 125 of 1866 (Narayanbhat v. Din-
kar), Tucker and Warden, JJ., in 1866 held the piortgagor
entitled to redeem, though more than twelve years had elapsed
gince the time fixed for payment of the mortgage money.

In Sgpecial Appeal No. 651 cf 1865 from Puna, redeiption
was decreed, and compensation to the mortgagee for im-
provements was directed to be paid by the mortgagor.

Special Appeal No. 218 of 1866 (Kriskmnaji v. Hanmant)
where Tusker and Gibbs, JJ., in 1866 affirmed the decree of
the District Judge of Surat for redemption of a mortgage of
38 years’ stancing.
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In Specil Appesl Nc. 382 of 1866 (Dulapa v. Sangapa).
from Dharwar, Tucker and Gibbs JJ,,in affirming & decree
awarding possession of the mortgaged premises to an unpaid
mortgages, recognized the right of the mortgazor to redeem
on payment of the amount due on the mortgage.

Special Appeal No. 308 of 1367 (Jamasjs v. Mawlvi Muham-
mad Saheb), in which Warden and Gibbs, 3J., affirmed the
decres of the District Julge of Surat, which affirmed that of
the Principal Sadr Amin awarding redemption after expira-
tion of the period fixed for repayment of the mortgage
money.

Special Appeal No. 311 of 1867 (Uderam v, Kalapa) from
Anhmadnagar, in which Couch, CJ, and Newton, J, in
afirming a docree of the District Judge awarding possession
to & mortgagee, did so expressly subject to the mortgagor’s
right to redeem, although the mortgage was gakan lahan.

Speeial Appeal No. 75 of 1868 (Tatia v Zamkisangir),
from Pund —a strong case-—Newton and Tueker, JJ. decreed -
redemption.

In Speeiak Appeal No. 166 of 1868 (Sakharam v. Mor Jo-
shi)from the Konkaa, redemption wasdecreed by Warden and
Gibbs, JJ., although wore than twelve years had elapsed
for the tinie tixed for repayment of the mortgage money.

In Special appeal No. 305 of 1869 from Puna (Ranu
v, flamabat ), Warden and Lloyed, JJ., sancticned a decree
for redewmption of two fields out of three. The thixd they
hedd to hayve been surrendered by a razinama to the Collector
in favour of the mortgagee by the morsgagor. The Senior
Assistant Judge at Puna had decreed redemption of all
«throe fields.

Iu Special Appeal No. 285 of 1869 . (Ranw Esaji) Gisps
and MeLvicy, JJ.) afirmed a decree-of the Assistant Judge at
Puna which affirmed o decree by the Munsif of Juner for
redemptios.

Special Appeal No. 75 of 1869 Rauji v. Pradian Jivan
Thaker) was u case in which the mortgsgee hag held the tand
for more then twelvs years riter the day fized for repayment.

%
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of the moxtgage money, and had built & houss upon, the land,
The Mablsif of Kaliau dismissed the mortgagor's plaint for
redemption, The Assistant Judge at Tanna reversed that
decree, and made a decree for redemption, but on the condi.
tion of the mortgagor paying to the mortgagee the value of
the house as well as the debt. The High Court GiBBs aud
Lzoyp JJ.). refused to allow compensation for the house
inasmuch as the mortgagee had build it before the time
fixed for repayment of the mortgage debt had arrived. On
that point: they referred to.2 Bom.H. C. Rep. 225. They
decreed. redemptivn on paymens of the money due, and di-
rected the mortgagee to remove the house and restore the
land, to its origipal copdition at the date of the mortgage.

In Special Appeal No. 223. of 1869 (Ramshet v. Aimaram)
from Tanna, the mortgagor was, by Warden end Lloyd JJ,,
(who reversed the dacrees of the Lower Courts) held to be
entitled to redeem, net ocly potwithstanding an admission
which he had made before the institution of the suit, and
that considerably more than twelve years had passed since
the day named in the gahan lakan clause for repayment, but
also potwithstanding that the wmortgagee had sold it in 1655
ags his absolute property, and that it had been twice after-
wards sold in 1862 to the knowledge of the mortgagor, who
took no stepts then to claim it as his property. Certain
issues having beep directed by Warden and Lloyd, JJ,, the
case came up again upon a special appeal, No. 498 of 1870,
[as Rawmshet v. Pandharinath (n)] to the High Court before
GiBBs and WEST, JJ., who doubted* but could not interfere
with the previous decision in the High Couxt, which, recog-
nized the mortgagor’s right to redeem under. the special cir-
cumstances of the case. They, however, refused to direct any-
account of rents and profits against the mortgagees, They
upheld an award, of compensation to them for improvements;
but raled that ng interest could bs awarded on that compen-
sation, though interest might be given oo money expended in

(7) 8 Bom. H, "Rep A.C.J. 236.
©lote.—See however, Vallabbq Bhula <. Ramd, Sukha, S, A. No, 395,
of 1871,
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yopairs. I refrain from expressing an opinion as to whetbegmi_g%l—ﬁ—
1 could have concurred in allowing redemption in that case. Gulé.:)bhéia

Sir Charles Sargent and Melvill, JJ., afirmed, in Specisl Késsfbh@@
Appeal No. 456 of 1869. (Jivanji v. Hanmanta), the degrees V<balbhai.
of the Lower Courte granting redemption, although more
than twelve years had elapsed sinee the expiration of the time
allowed by the galan lakan clauge for redemption, and: held
that clause 15, and not clause 12, of Section 1 of Act X1V. of
1859 as applicable to the case.

In Special Appeal No, 187 of 1870 (Sawvraji v. Nanbaji)
Gibbs and Kemball, JJ., affirmed a decree of the Joint Judge
of Puné, granting redemption after expiration of the times
gpecified for repayment in the gakan (akan elauses in certain
mortgages.

1n Special Appenl No. 37 of 1870, Gibbs and Melvill, JJ,,
affirmed decrees of the Munsif of Talegam and, Assistant
Judge of Puna, granting redemption, notwithstanding that
the time specified for payment had elapsed.

InSpecial Appeal:No. 497 of 1870 (Krishnaji v. Anandrey)
froﬁa Puné, Gibbs and Melvill, JJ., decreed redemption on
payment, within six calendar months, of the mortgage money,
aoa Rs. 1,000. compensation for value of fruit aud Bobul
trees planted by the mortgages.

In the year 1871 aud in the current year there hive been
geveral decrees made in the High Court atits Appellate
Side for redemption of mortgages (like those in the eases
#dready gnumerated) by way of conditional sale (gahan lakan).

Enough has been said to show how completely the prac-
tice of allowing. redemption haa been established by the

High Court of this presidency af its Appellate Side in such
cases,

Numerous as are the«decrees, whick have been made in it
for redemption of gahan lakan mortgages (and there hus
not been any appeal to the Brivy Couacil from, any of
them), they are as nothipg' compared to the number of de-
Crees to the same effect which, during the last eight Jyedrs;
bave heen made in pursuance of the practie of this. Court
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through the Courts of the Distriet Judges, Joint Judges,
Assistan{ Judges, and Sabordinate Judges, in all scme pinety
Courts or upwards subordinate to this Court, and with

Vithalbhdi, jurisdietion to hear redemption aud foreclosure suits. Such .

decrees for redemption must have been made in many hun-
dreds, probably in thousands, and it would create general
confusion throughout this presidency, were we now to revert.
from the rule laid down in 1864 in Ramgji v. Chinto to the
practice of the Sadr Adalat.

We believe that their Lordships of the Privy Council, with
their wonted caution, expressed themselves in the marnner in
which they did, in the passages quoted by us from the appeal
from Madras in the commencement of this judgment, in
order to prevent any such consequences, and to show that it
was not their desire, by their decision, to disturb any such
widely established practice as we have shown to eXist here.

We believe, therefors, that we shall best give effect to
their Lordships’ intentions by adbering, as we purpose
henceforward to do, to that practice which, on the whole, we
have no doubt, has been highly beneficial to the people of
this presideucy.

We observe that their Lordships made no reference in
their judgment to this presidency, or to the practice which
has been firmly established in it for the last eight years.

For these reasons, we hold the appellants to have failed on
the first point made in their memorandum of appeal. The
seeond and tkird points were scarcely mentioned by their
pleader, and are, in our opinion of no avail to the appellants,

No objection having been taken to the details of the de=
crea of the Extra Assistant Judge, we affirma it with costs.



