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BrMBAY HICH COURT REPORITS,

valad Amichand Pritiraj Kisandas and others (S, A. No,
33 of 1872), daecided by SsrieNT, Acting C.J,, and MeLviLL
J., on the [Dth of June 1872,
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[ AprELraTe Civih JORISDICTION. ]
Special Appeal No. 552 of 1871,

8 ¢ANGOWDA bin BasaANGOWDA . .iieeivvnvesennen. .. Appellant.
BasAp£ bin CnesAed......... cirvesnsneninenaescRespondent.

Limitation—Suit t recover lund in possession of defendant—Accrual of
cause of action—[ividence to Fe adduced by plaintiff.

A suit to recover possessicn of an unenclosed piece of ground must be
brought withintwelve years{rour the time the cause of action accrued,and
in deciding this the issue ix, not that the plaintiff must show that he
exercised some right of owuership over the ground within the twelve
years preceding the filing of the action, bui that twelve year’:!“ have not
elapsed between the day the defeudnt  interfered wlth the plaiatiff’s
possession and the dute on which the plaintiff filed his ¢claim.

TUHIS was a special appeal from the decision of Baron D. HL
Larpent Judge ef Dharwar, amonding the decree of the
Suberdinate Jadge of Gadak.

The plaintiff, a patel, alleged that an unenclosed piecs of
land was granted to him asan fnam on which to build a
house ; that in July 1869 the defendant interfered with his
possession ; that the plaintiff thereupon sued the defendant in
the Couct of the Mamiatdar, who in Octoberpf the same
year confirmed the defendant in possession ; and the plainti¥
therefore, sued in the Civil Courts vo obtain possession of his
ground. The defendant denied both the plaintiff’s title and
possession and set up the statute of limitation.

Tha Court cf first instance awarded part of the claim ; bub
the Judge, in appeal, cousidered it barred by lapse of time-
He said that it was for the plainti{f to show that he had exer-
cised some right of ownership over the ground within the
twelva years precediug the filtag of this action, and, finding
that, though the plaintiff attempted to shuw this by estab-
lishicg one fact, via., that witnin twelve years certain persons
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oecupied the building which then existed on the ground AS
s . . . Fgangcwas
the plaintiff’s tenants he failed to do-so. The Judge threw Basangowd4

out the plaintifl’s claim, Ba:gpz;_
. Chendpd
The special appeal was argued before Gisgs and LLoyD, JJ.
Dhirajlal Muthuradas, Governments Pleader, appeared for

the appellant.
Shantaram Na'rayan, for the rcspondent.

Per CurtaM:=The Distiict Judge has held this claim to
be barred, but in arrivisg at this cecision he laid down the
following rule for his guidance :~—1It is for the plaintiff to
show that he has exercised some right of ownership over the
ground within the twelve years preceding the filing of this
action. Now, as the subjoct matter of the suit is a piece of
open ground, this raling which, with regard to the possession
of houses and the like, might pogsibly enntain all that was
necessary, is not c-rrect. Inthe case of Pandurung Go-
vind v. Balkrishna Hari (a), it was held that although the
plaintiff c,uld nos pfove that he had exercised possession
within twelve years previous to filing his suit, his elaim woald
not necessarily fail, but that what he must show was that he
sued within twelve years from the cause of action according to
him against the defendant; in other words, he must show
when the defendans interfered with his possession, and that
twelve yeurs have not elapsed between that dats and the
date of filing his claim. Now we are unable in the present
case to diccover that the Judge has anywhere in his judgment
found when the cause of actirn accrued, and this omission
would dppesr to have arisen from the fact that neither his
attention nor that of the parties was drawn to this most
necessary point. Ths plaintiff in his plaint sets up the date
of the Mamlatdar's decision as the date-of the cause of action;
but that evidently could not be the case, as that decision
merely decided that the plaintiff in this suit, who was plain-
tiff in the summary suit, had not proved that the defendant
in tha’ suit, who was also the defendant in the present action,
bad ousted bim within sixemornths previous to his Xling his

(a)% Bom, H. C. Rep. A.C. J. 12,
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pleint in the Mamlatdar’s Coart. As the date of the cause

Basrugowds of action is not found, we cannot apply the law, Cliuss 12,

v.
Basépi
Chendp$,

March 14,

Bection 1, Act XIV. of 1859, and decide as to whether th3
euit was filad “within twelve years from the time the cause
of action arose ”

The ecase must be remanded, and the District Judge be
directed to re-try the issue of limitation, with reference to the
above observations. Should he agaiu fiud the claim barred,
it will suffice, as far as this Court is conesrned’; otherwise he
must, if he does not arrive at that conclucion, try the cace
on its merits, and it is for this reason we reverse and remand
the case instead of aending down au issue. Costa to follow.

Decree reversed and case remanded,

[ArPKLLATE CivIL JURISDICTION. ]
Miscellaneous Special Appeal No. 1 of 1872,

Har1 Govinp Jossl, purchager of a decree

held by KrisuNaRLv ANANT JOSHI............Adppellunt,
RAMcHANDRA PANDCRANG JosHI, heir of

Ganesd R{mcuaNDRra and PANDURANG

GaNEesH, degeaged ......oviivninininreinnen.. Respondent,
Dacree for sale of immovealble property—Certificale of sale~Atiachment.

A decres for the sale of mortgaged propecty was attached and sold in
execution of a decree. Held thit theinterest in immoveable property
thereunder conveyed to the purchaser was immoveable property within
the meaning of Sec. 259 of Act VIIL of 1459, and that a certilicaie o
sale ought to have Leen granted to the purchaser.

THIS appeal was heard by MeLviLL and KEmBaLr, JJ.

Vishwanath N. Mandlik, for the appellant: —What the
petitioner Hari brought was not a mere paper, but the immov e-
able property mentioaed ia the de>vee. ln re Govind Rom-
chapdra decided by Warden and Gibbs JJ. Seplember
1869,



